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MR. STUBCHAER  Good norning. W will resune the E
Dorado water rights hearing.

W were on cross-exam nation of Fish and Gane, and
we have one remaining party to cross-examne, M. Somach

MR. SOMACH: | don't have very many questions and |
do appreciate being able to do that today. | appreciate
all of you com ng back

CROSS- EXAM NATI ON

by MR.  SOVACH:
Q Now, fromreviewing the witten testinony and based
upon the testinony yesterday, it is ny understanding that
the Departnent of Fish and Gane has sone problens with the
exi sting operation of the P&E facilities under License
184; is that correct?

MR. MENSCH A Can you define what you nean as
probl ens?
Q Wel |, you believe that the existing Departnent of
Fi sh and Gane/ PG&E agreenents associated wth 184 are
i nadequate to protect fish popul ati ons?
A There's a whole series of fish popul ations invol ved.
| mght provide an answer that it is significantly |ess
t han opti mum conditi ons and we woul d seek to have those
condi tions inproved.

Q And where will you seek to have those conditions

i mproved?

A At any legal forumor opportunity.

Q Does that include before the Federal Energy
Regul at ory Comm ssi on?

A Very definitely.

Q Now, assum ng that the current El Dorado project --

MS. PETER:. The current project before us here
t oday?

MR SOMACH: A The one that is attenpting to be
permtted here today, does not vary at all the operation of
the upstream | akes, in your view, what inpact does it have
then on fish and wildlife resources?

A | believe that was covered in ny testinony.
Q And the answer to that question --

A Do you want ne to read the sections?

Q | read your testinony, but | amnot sure

understood fromthat testinony exactly what increnental
difference with respect to the | akes that the current
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attenpted to be permtted project will have over existing
oper ati ons.

A | think, as | testified yesterday, any nmanagenent
plan for fish and wildlife on the EIl Dorado project, either
the El Dorado project as licensed by FERC to PGE, or the
water rights applications for the EIl Dorado project

consi dered here, need to be | ooked at in a conprehensive
manner starting at the upper |akes, determ ne m ninmum | ake
| evel s, m ni mum pool s, operating reginmes for drawdown of
those reservoirs, instreamflows, along with tenperature
eval uations and consi derations of screening and protective
measures at the El Dorado Canal and at Al der Creek and
consideration of fish protective neasures involved with
both the Sl ab Creek SMUD operation and all the way down to
Fol som considering what inpacts any actions nmay have on
changing particularly the cold water pool in Fol som
Reservoir, or any downstream fl ow or tenperature changes.

Q Okay. Let's then separate out for a nmonment, if we
could, the cold water pool at Fol som and downstream Let's
merely | ook upstreamfor the point of this question, and
that is again, assuming the project is as it has been
descri bed, nerely relying upon the existing operations of
PG&XE, what is the increnental difference froma fish and
wildlife perspective of the existing operations of the PGE
facilities and the operations of this project?

A Vell, | don't quite understand your question because
P&XE s operations don't change Fol som The El Dorado
project, as we have considered it, will and | am basing

that on the EIR and the testinony | hae heard from ot her

W t nesses.

Q My questions said, let's |ook upstream from Fol som
W will talk about Folsomin a nonent. Look upstreamfrom
Fol som and if you could, please just indicate what the
increnental differences froma fish and wildlife resources
perspective there are between the operation of the project
that is before us in this hearing and the existing PGE
facilities?

A You hit at the very point of our testinony. There
is not sufficient information to nmake those kinds of

deci sions and the Board has no information before it, nor
can we present any, nor have | seen any presented by any

ot her agency which will allow such an identified decision
relating to fish and wildlife.
Q M. Mensch, if the operation of the El Dorado

project that is before us is no different than the
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operation of P&RE s facilities upstream how could there be
an increnental difference between one and the other?
A If there was no difference, there would not be.
There is a difference, | believe, as testified by your
W t nesses, specifically the exanple of the operation of
Sl ab Creek.
Q Okay, then let's nove upstreamand let's tal k about
t he | akes.

MS. PETER. The upper watershed | akes?

MR. SOMACH: That's correct.

Q What is the increnental difference there?

A The specific incremental difference is not
identified or not identifiable. There may, in fact, be
none. However, that still begs off on the question that we

are trying to identify that the Board has requested, what
are the appropriate m ni mum pool s.

Q | just want to nmake sure | understand. You say that
there is no difference between this project and the

exi sting operation of those P&XE facilities, at least with
respect to fish and wildlife resources; is that correct?

A The information presented at this tinme would not
allow ne to nake a determ nation if there was any
difference. | would have to say based upon existing
information, | don't know of any difference.

Q Okay. Now, with respect to Slab Creek and the
operation of Slab Creek Reservoir, you understand how t hat
reservoir is operated currently by SMJUD?

A Yes, we have been working with SMJD on sone recent
past problens and have | ooked at that. Fluctuation of Slab
Creek Reservoir has resulted in sone severe siltation

probl enms. Any changes in operation of Slab Creek in the
absence of a licensed anendnent woul d cause nme to prepare a
conplaint to go to FERC for violation of Article 57 of that
| i cense.

Q Vell now, let me ask you this. You are aware of the
degree of fluctuation in Slab Creek?

A | am aware that Slab Creek fluctuates now.

Q What happens if the fluctuation that is being

proposed by El Dorado in this process falls within the
anbit or the envelope, or wthin the paraneters of the

exi sting SMUD fluctuations?

A | am unable to speculate on that particularly in

|l ight of the evidence being presented at this hearing that
it is not in that case, so | would specul ate on sonething |
have no background information on.
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Q Vell, is it your understanding that the fluctuation
at Slab Creek is |less than one-half to one foot?
A No.

Q So that one-half to one foot would be within the
existing fluctuation at Slab Creek; isn't that correct?

A No, that is not ny understanding.

Q What is not your understandi ng?

A That the existing fluctuation would be within the

|l evel -- | believe the testinony that | understood was that

it would increase the fluctuation by this anmount, by a
di version of additional water.
Q Okay. If, in fact, the fluctuation was within this
one to one-half foot fluctuation band and that it was not
in addition to but nerely fell within the existing SMJD
operational fluctuations, would that give you concern?
A What is the duration? Wat are the changes that are
occurring? | would have to have a whol e new set of
paraneters to evaluate. Qherwise, | think it would be
i dl e specul ati on.
Q Let's turn to the question of a cold water pool in
Fol som Reservoir. There is witten testinony that talks
about the fact, and | think there was sone nodification of
it yesterday, that the diversions by El Dorado would be,
and | know what was in the witten testinony was ten
percent of the pool.

Do you recall that?
A Yes. Roughly the Fol som Reservoir has gotten down
to, | believe in the nei ghborhood of 200,000 acre-feet.
The reduction of 17,000 within this project would result in
approxi mately 8 percent, | believe.
Q And what are those cal cul ati ons based upon? Was
that just sinply taking the annual diversion of 17,000,
whi ch, of course, is the maxi mum di version, and just taking
that diversion rate and then conparing it on an average
basis with the | owest m ni mrum pool at the end of the year?
A The effects, in nmy opinion, in nmy analysis, the
effects recur relating to the m ninumcold water pool and
that was the analysis | made.
Q So, regardl ess of what happened during the year in
terns of the anount of water, the timng of diversion in
terms of this 17,000 acre-feet, you have nerely conpared
this to the end pool without regard to exactly when the
di versions were taking place and what other water was
avai l abl e after those diversions?
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A If it decreases the cold water pool, the total cold
wat er pool available, it wll adversely affect the
downstream fi sheri es.

Q Vell, you said that twice and | amjust asking you
when you nmade your estimation that's in your testinony, did
you account for the annual diversion of 17,000 and account
for other inflow during the year as well as rel eases from
Fol som Reservoir? Wat was the sophistication, what was
the degree of analysis that went into the conclusion in
your statenent?

A It was based on the information | had available in
the EIR and frommy experience working with the Bureau of
Recl amati on on the reauthorization and reoperation of

Fol som it | ooked at what | believe could be the worst
scenario, that the m ninumcold water pool could be reduced
by up to that anount.

Now, | don't know the specific and | don't know that
it has been identified in the EIR here, the exact timng.
As | ate as yesterday the operations aren't even conpletely
finalized as to when and exactly how and t he anount of
di version that would occur, so it is inpossible for ne to
make a nore detailed analysis of the information that was
avai | abl e, which was a pretty general analysis.

Q What adverse inpacts to plant species are associ ated
wi th the diversions thensel ves?

A | don't believe that we identified any specific
direct plant inpacts with the diversion. | believe the

i npacts were identified in the area of use, and al so, on
the direct pipeline routing or utility routing for the

Wi te Rock project.

Q And is the sane the case with respect to wildlife?
A No.

Q What wildlife inpacts did you identify associ ated
specifically with the water diversion project?

A Conti nued diversions will continue to kill deer and
other animals in the canal.

Q That's in the EIl Dorado Canal ?

A Correct.

Q And agai n, have you determ ned the increnental

difference in ternms of inpact from existing operations of
that canal by PGE to the operation or utilization of that
canal by the Irrigation District for water supply?

A No, that wasn't part of our analysis.
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Q So, what you are tal king about then when you talk
about the problenms wth the canal, that's an existing
problem is that correct?

A The canal is killing wildlife at this tine. The
wat er that you are proposing to divert is part of that sane
water that is killing animals.

Q So the existing water flow ng through the canal is
killing animals, and is there sone increnental difference,
isall I amtrying to find out?

A No, in the absence of additional protective
measures, it will probably continue to kill the sane
anmount .

MR. SOMACH: | have no further questions.

MR. STUBCHAER: (kay. Does staff have additional
guestions?

Al right, Ms. Peter, do you have any redirect?

MS. PETER. Just one questi on.

REDI RECT EXAM NATI ON
by M5. PETER:
Q M. Mensch, in response to questions by M. Jackson
yesterday, you discussed FERC s anendnents and |icenses on
ot her projects. Can you just summarize your recent
experience wth respect to the Departnent of Fish and
Gane's effort to have additional biological studies
conducted and increased streanflows in these new |licensing
pr oceedi ngs?

MR MENSCH: A In essentially every case eval ua-
tions have been conpleted. |In nmany cases detail ed studies
on the North Fork Feather, six years of study data were
coll ected by the Departnent and by PG&E, and the Depart nent
collected it under contract.

A nunber of projects, | think the Narrows project on
the Yuba River, the Rock Creek crest project on the North
Fork Feat her, the Mokel umme project on the upper Mkel ume
of PGXE, the East Bay MJD project on the | ower Mbkel ume,
SMJD s project on the South Fork Anerican, every one of
t hese through either |icense amendnent or relicensing has
resulted in significant changes and in many cases orders of
magni t ude i ncreases of flows, and the El Dorado project.

M5. PETER | have no further questions.
MR. STUBCHAER Any recross on this redirect?
MR SOVACH | would just like to ask one question.
RECROSS- EXAM NATI ON
by MR.  SOVACH:
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Q M . Mensch, do you understand El Dorado to be
indicating in any way that if the flows were nodified
because of increased FERC regul ati on, as you have

postul ated in response to the |last question, that El Dorado
still would not want to divert whatever flows were all owed
to be let down fromthose facilities?

MR. MENSCH: A No.

MR. SOVACH:  Thank you.

MR. STUBCHAER: Al'l right.

M5. PETER. | would like to nove Fish and Gane
Exhibits 1 through 3, which includes 10-A, into evidence.

MR. STUBCHAER: Does staff agree with the nunbers?

MS. KATZ: Yes.

MR. STUBCHAER: Any objection to receiving these
exhibits into evidence? They are accepted.

The panel is excused.

MS. PETER. Thank you very nuch

MR. STUBCHAER: W will now go to the testinony of
the U S. Fish and Wldlife Service. M. N ebauer, you
have been all ocated 40 m nutes for your direct.

M5. NIEBAUER: | don't think it will take that |ong.

| am Erica N ebauer, representing the U S. Fish and
Wldlife Service.

The Service has three witnesses this norning and |
woul d just like to proceed with those witnesses. Qur first
witness is M. Peter Lickwar.

PETER LI CKWAR,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by M5. NI EBAUER:

Q Wul d you pl ease state your nane and spell your | ast
name for the record.

A My nane is Peter Lickwar, L-i-c-k-wa-r.

Q And woul d you state your enployer and your present
occupation or present position?

A | amenployed by the U S. Fish and WIldlife Service
as a fish and wildlife biologist.

Q And is U S. Fish and Wldlife Service Exhibit 1 an
accurate description of your qualifications?

A Yes, it is.

Q Did you prepare U S. Fish and Wldlife Service

Exhibit 4, which is entitled, Testinony of Peter Lickwar?
A Yes, | did.

Q s this exhibit your witten testinony for these
pr oceedi ngs?
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A Correct.

Q Is that witten testinony true and correct to the
best of your know edge?

A Yes, it is.

Q Wul d you briefly sunmari ze that testinony?

A The El Dorado project has nmany potential direct and

indirect inmpacts to fish and wldlife resources in the
South Fork of the Anmerican, |ower American and Sacranento
Ri ver drai nages.

Direct inmpacts that will reduce streanflow could
i nclude reduction in fish habitat, fish productivity and
degradation of water quality.

Addi ti onal possible indirect inpacts from devel op-
ment supported by the project include erosion,
sedinentation in streans, |oss of terrestrial vegetation,
reduction of wildlife habitat and direct nortality to fish
and ot her aquatic resources.

The sponsors' environnental analysis concluded that
nost i npacts could be reduced to acceptable | evels through
mtigation. The Service disagrees with this conclusion.

W have reviewed the information avail abl e regarding
project inpacts and mtigation, and have to the extent
possi bl e eval uated them However, specific information is
needed regardi ng project inpacts, the mtigation neasures
to be used, and how they wll be inplenented, as well as
how their effectiveness will be determ ned, before we can
j udge their val ue.

The proposed environnental nonitoring programis
al so i nadequate and will not supply the information needed
to docunent project effects on fish and wldlife resources
and the success or failure of the proposed mtigation
measur es.

Finally, there is not enough information on existing
envi ronnmental conditions such as water quality, fish
popul ati ons, vegetation and wildlife habitat to support
probation report project inpact analysis. W believe that
it is the project sponsors' responsibility to generate this
i nformation.

We hope that the Board will concur with our opinion
and if a water rights order is issued, you will address
t hese problens by attaching appropriate terns and
condi tions.

Thi s concludes ny direct testinony.

MS. N EBAUER: Thank you.

Qur next witness is M. Richard Morat.
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Rl CHARD MORAT,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by V5. NI EBAUER:

Q M. Mrat, would you please state your nanme, your
enpl oyer and your present position.

A My nane is Richard Morat, Mo-r-a-t. | amwth the

U S. Fish and Wldlife Service, and | ama fish and
w I dlife biologist.

Q Is U S. Fish and Wildlife Service Exhibit 2 an
accurate description of your qualifications?

A Yes.

Q Did you prepared U. S. Fish and Wldlife Service

Exhibit 5 and 5-A entitled, Testinony of Ri chard Mrat, and
Addi tional Testinmony of Richard Morat?

A Yes.

Q Are those exhibits your witten testinony for these
pr oceedi ngs?

A Yes.

Q s that witten testinony true and correct to the
best of your know edge?

A Yes.

Q Wul d you please briefly summarize that testinony?
A In Exhibit 51 state that the Service's position is

that instreamflows are oftentinmes highly deficient with
respect to the needs of estuarine fish and wildlife
resources and the protection and restoration of essential
wat er resources nust be nade in advance of any decision to
grant nore water rights for out-of-stream uses.

| make note that the El Dorado project at the 2020
| evel of demand makes consunptive use on average of 17,000
acre-feet of American River water that heretofore has been
contributing to Delta inflow and outfl ow.

The project should, as best as possible, quantify
i npacts and provi de conpensati on commensurate to the
i npacts.

The American River is a large and inportant
contributor to Delta fishery resources. A |arge share of
the Central Valley salnon and Anerican shad originate in
the | ower Anerican River.

Springtinme water tenperatures in the |ower
Sacranmento River and upper estuary are at tinmes marginal,
contributing to the survival of sone anadronobus species,
especi ally sal non snolts.
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The American River at tines favorably inproves water
tenperatures in the | ower Sacranmento River and upper
estuary for mgrating sal nonids.

In Exhibit 5-A | explain the difficulty but not
i npossibility of quantifying Delta inpacts fromthe E
Dorado project. | very briefly explain the sensitivity and
limts of the Service's Sacramento snolt sal non nodel and
the Departnent of Fish and Gane's striped bass nodel

| note that the Delta export operations adversely
affect many fish and I nmention that the CVP mtigates some
of the direct inpacts of those export operations.

| stress that the wnter period is inportant for
successful outm gration of snmolts, w nter-run sal non and
the protection of Delta snelt.

Signi ficant nunbers of these species have been taken
in the past by Delta export operations and the effect of
those operations is affected by changes in Delta inflow

| explain that Delta inpacts to fish are a very
difficult problemthat is presently being addressed
primarily through the Endangered Species Act consultation
on the winter-run chinook salnon and Delta snelt.

Deci sion 1485 affords very poor protection for
anadronous and estuarine fish under nost water conditions.

| have a desirability for the nore protective water
quality control plan and offer, in concept at |east, an
alternative for the El Dorado project to conpensate Delta
i npacts, largely follow ng the ecol ogical fair share
principle requiring water for Delta inflow and outfl ow
during water-short periods in exchange for diversions
during surplus periods.

| explain that exacerbation of Delta fish habitat
conditions such as by the El Dorado project, will at the
present tine result in additional difficulty in water cost
to the Central Valley Project and the State Water Project
as supplied with the Endangered Species Act consultations.

That concludes ny sunmary of Exhibits 5 and 5-A.

M5. NI EBAUER: Thank you.

Qur third and final witness is M. Bob Pine.

ROBERT PI NE,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON
by M5. NI EBAUER:
Q Wul d you pl ease state your nane, your enployer and
your present position.
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A My nane is Robert Pine, P-i-n-e. | amwth the U
S. Fish and Wldlife Service and I amfish and wildlife
bi ol ogi st.

Q Is U S. Fish and Wldlife Service Exhibit 3 an
accurate description of your qualifications?

A Yes, it is.

Q Did you prepare U S. Fish and Wldlife Service

Exhibit 6, which is entitled, Testinony of Robert Pine?
A Yes, | did.

Q Is that exhibit your witten testinony for these
pr oceedi ngs?

A Yes, it is.

Q And is that witten testinony true and correct to

the best of your know edge?

A Yes, it is.

Q Wul d you briefly summarize that testinony?

A | amtestifying on the federally-listed threatened
species, the Delta snelt and the petition species, the
Sacranmento splittail, which is a federal candi date species,
and the longfin snelt. And these species are inportant to
this proceedi ng because they represent the declining
condition of aquatic habitat in the Sacranento-San Joaquin
Del t a.

Wth the Delta snelt, the Federal Register rule
whi ch was published on March 5, identified that the species
is threatened and has declined nearly 90 percent over the
| ast 20 years. It has been identified that the decline of
freshwater outflows during the Delta snelt rearing interva
of February through July has matched the decline of the
Delta snelt over the past 20 years.

The Delta snelt has a one-year life history and
changes in the rearing habitat and ot her aspects of the
habitat can rapidly |l ead to declining popul ati ons and
extinction.

Decreases in inflow to the Sacranento-San Joaquin
Delta during the critical rearing period result in
decreased outflow that shifts the position of the m xing
zone upstreamto | ess suitable habitat which causes
unfavorable salinity regi nes and geographi c di spersion,
hi gh | evel s of contam nants, and higher |osses to
agricul tural and rnunicipal diversions.

The decrease to Delta inflow and the resulting
decrease to Delta outflow due to EIl Dorado County's use of
up to 22,625 acre-feet of American R ver water from Pacific
Gas and El ectric, Folsom Reservoir and other water rights
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hol ders, is small conpared to the water exported by the
Banks punpi ng plant, the federal Tracy punping plant and
ot her | arge diversions.

However, any increnment nust be | ooked upon in the
context of the cunulative effect, and so, any increnent can
potentially involve take of the federally threatened Delta
snel t.

Wth the Sacranento splittail and longfin snelt,
they were petitioned on Novenber 5. The petitioner asked
the Service to consider with the splittail and |longfin
snelt those estuarine species that are already |isted and
ot her species eligible for listing, and all of these are
being driven in the same way to extinction.

And this petition also said that the Service should
take a nultispecies approach instead of just a species-by-
speci es approach, and consider the whole estuary as an
endanger ed ecosystem

Extreme nodifications of the structure, hydraulics,
and hydrol ogy of the estuary is felt to be the dom nant
reason behind the decline of all these fishery resources.

The del eterious effects on the fishery are a
function of the physical process of diverting the water and
the resulting changes in flow and salinity patterns.

Adequate flows to nove | arvae and juvenil es away
fromthe export punps and nmaintain the mxing zone in the
eastern Suisun Bay, are critical to reversing the declines
in the estuary.

Because of the potential adverse effects of the E
Dorado project on Delta outflow, the Fish and Wldlife
Service is concerned with the cunul ati ve interdependent and
interrelated effects of this proposed project.

That's the end of ny testinony.

MS. N EBAUER: Thank you, and that's the end of our
direct testinony.

MR. STUBCHAER Al right. Who w shes to cross-
exam ne the Fish and Wldlife Service? Three parties.

Al right, M. Somach.

CROSS- EXAM NATI ON
by MR.  SOVACH:
Q Is it Fish and Wldlife Service's contention that
t he diversion of 21,000 acre-feet, assum ng the highest
nunber tal ked about here today, were accurate, would that
diversion in and of itself create problens in the Delta?

MR PINEE A W feel that there is a potential for
even that small anmount of water to have an effect in terns
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of the placenent of the rearing area and in terns of, you
know, other things that are inmportant with Delta snelt or
Wi th other species that are either petitioned or are
currently |isted.

Q So, if that were the only diversion fromthe system
no ot her diversions, no operation of Federal and State
punps, you contend that the diversion of this anount of

wat er woul d be deleterious to Delta snelt, winter run

what ever species are of concern to you?

A W feel that it would have an effect. In and by
itself, it would be difficult to determ ne whether it would
be a substantial negative effect or that it would involve

t ake.

Q Is there a threshold that the Fish and Wldlife
Service believes where there will be no deleterious effect?
Let's say one acre-foot of water, 100 acre-feet of water,
whatever. |Is there a threshold or is it sinply any

di version of water will have the sane kind of testinony
that you have provi ded here today?

A The way that we have been treating nost of the
projects thus far that we have been doi ng sone type of
informal consultation or formal consultation with, is to
say that you can't look at the effects as isolated effects,
that you have to look at it as a cumul ative effect with al
the ot her projects considered.

Q So, there is no threshold. It is any and al

di versions are considered to have a potential deleterious
effect; is that correct?

A A potential deleterious effect.

Q So, as a consequence, no matter what projects were
to cone before the Board, even assunming a one-acre project
woul d conme before the Board, you would, in essence, give
the sane type of testinony you have given today with
respect to the potential inpacts to the Delta species that
you have tal ked about; isn't that correct?

MR, MORAT: A That is a tough question. It really
depends where and what resources are involved. |In the case
of endangered species, there is perhaps a certain
definition of what is significant. For other estuarine
fish that are not or may never be listed, there m ght be a
different threshold.

Qur resources permt us to only get involved in a
few activities and there are nunerous activities each year
of a nmuch | arger scale than a second-foot that we just
can't address because of tine.
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Q Time and noney constraints -- | nmean in terns of the
theory that you postulate here, the testinony that you give
here, if | understood it, and that's all | amtrying to do

is clarify, there is no difference in what you have to dea
wth in terns of noney and tinme which creates sone
constraints, but in terns of the science, the scientific
concerns that you bring to the table, is there any
difference in your mind in terns of the del eterious effect
of diversions, a threshold type of difference?

A There is a difference in magnitude, but the facts
before us today and the issue before us today is the 17,000
to 20,000 acre-feet of the El Dorado project, which M.
Pine has stated is significant to Delta snmelt and/or other
species not |isted.

W believe it is at |east significant and
measur abl e.

Q Wth respect to sone of these other species, is it
the Fish and Wldlife Service's habit to take petitions

| i ke the one that was submtted by the Natural Heritage,
whatever it is, Institute, and repeat what is in those as
Fish and Wldlife Service's policy?

A Wi ch petition are you tal king about ?

Q The one that was being testified to by the Natural
Heritage Institute, which | believe is Exhibit No. 9.

MR PINE: Al don't think that the Service
necessarily has a policy in terns of this, but it was our
feeling that with this particular petition, it represented
aspects of the Service's viewon the Delta that we could
support.

Q So, the Fish and Wldlife Service has adopted the
views of the Natural Heritage Institute with respect to the
petition that you have submtted as Exhibit No. 9?

A Ckay. We feel that it's relevant information for

t hese proceedings. Since the determ nation has not been
found yet in ternms of whether they will be listed or not, |
think that we have already pretty nuch covered, you know,
wWithin our witten and oral testinony, our feelings for the
Delta as a whole and the relevance of this particular
petition to the Delta as a whol e.

Q My question is whether or not the Fish and Wldlife
Service made a determ nation that the petitionis, in fact,
accurate scientifically and factually, and will be acted

upon and adopted by the Fish and WIldlife Service
accordingly?
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M5. NIEBAUER: | amgoing to object to that. The
Fish and Wldlife Service has yet to nmake a finding on that
particul ar petition. That finding is due. However, it has
not been nade. This witness is not qualified to talk to
the finding.

MR. STUBCHAER Can you explain why you offered it
as evidence then?

M5. NIEBAUER: | think he just did. He indicated he
offered it as tending to have sone information in it which
woul d support the overall view of the Delta itself. That
is not to say, however, the Fish and Wldlife Service wl|
positively or negatively nake a finding on those particul ar
speci es.

MR. STUBCHAER: | think you can answer the ques-
tion. WII you repeat the question or do you want it read
back?

MR. SOVACH:  That woul d be hel pful.

(The reporter read the question: M question is
whet her or not the Fish and Wldlife Service ever nmade a
determ nation that the petitionis, in fact, accurate
scientifically and factually, and will be acted upon and
adopted by the Fish and Wldlife Service accordingly.)

MR. STUBCHAER: You can answer that yes or no.

MR PINE: A Al right. 1 amgoing to restate sone
of this because under the Endangered Species Act we are not
allowed to prejudge a determ nation on a petition

MR. STUBCHAER Do you want to take it in three
parts and answer yes or no to each part?

A That m ght be hel pful.

MR. STUBCHAER: Do you want to read the first part,
Alice?

(The reporter repeated the question.)

MR. VOLKER. M. Stubchaer, may | be heard?

MR. STUBCHAER: On this issue?

MR. VOLKER Yes. | have perceived there is a
hurdl e that we have to get over and | have a comment with
regard to a point of order.

MR SOMACH: | would like to suggest this question
wasn't all that difficult, | didn't think. | don't
under st and why anyone --

MR. STUBCHAER: | would Iike to see the question
answered first before | hear your point of order.

MR. PINE: A | guess the slowness in the response

is due to the fact this does have sonething to do with
regul ati ons within the Endangered Species Act which do not
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allow a predeterm nati on or predecisional judgment or
deci si on meking, so we don't want to --

MR. STUBCHAER: So then, the answer is no, you
haven't made a deci si on.

A The Service has not nmade a decision, that's correct.
MR. STUBCHAER Al right. The second part of the
guesti on.

(The reporter reread the question.)

MR, SOVACH Q So you haven't deci ded whet her or
not you're going to adopt the petition?

A That's correct.

MR. STUBCHAER: M. Vol ker, do you still have a
poi nt of order?

MR, VOLKER | would like to be heard on the
foll owi ng narrow point of order. That is, it is ny
understanding the witnesses are testifying with respect to
their expertise as scientists and their professional
judgments on scientific studies done by others, sonething
within their professional conpetence.

There is a separate issue on whether or not the U
S. Fish and Wldlife Service as a federal agency, has yet
taken formal adjudicatory action in response to a petition.

So that's two different areas and | thought the
guestion overl apped, at least in the witness's m nd,
over | apped between the two, leading to sone difficulty.

MR. SOMACH: On the other hand, it was ny
understanding they were testifying on behalf of the Fish
and Wldlife Service and not in their individual

capacities. If | amin error there and you are all here in
your individual capacities, | would certainly like to know
t hat now.

M5. NIEBAUER | think we have past the point.

MR SOVACH | didn't ask this |last question.

MR. STUBCHAER: You are asking if the witnesses are
here for the Fish and Wldlife Service?

MR, SOVACH No, |I'mnot asking that question. | am
respondi ng to whatever M. Vol ker's point of order was,
whi ch el udes ne, | guess.
Q When you considered cunul ative inpacts, did you at

all consider the question of the effect that Fol som
Reservoir would have in terns of regulation of flow down
the I ower Anerican R ver in the Delta?

MR. MORAT: A Yes, | did, the general inpacts on
fish and wildlife, there's a | ot of unknowns. W don't
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have an operation, how the Bureau may reoperate in response
to El Dorado's project if it were inplenented and operat ed.

Typically the Bureau places a | ot of enphasis on
their operation on delivering water, so sonetines they find
thensel ves at the end of the year at certain water
condi ti ons because they had a | arge objective, not to total
one perhaps, to deliver X anobunt of acre-feet of water.

In the case of the El Dorado project delivering
21,000 acre-foot, then the Bureau has sone operati onal
options to deci de whether or not they wish to pass that
t hrough and sinply end the year at 21,000 acre-feet |ess
storage, or reduce deliveries. There's a variety of ways
they can operate in response to that change in hydrol ogy
comng into Fol som Reservoir, and | was | ooking at sone of
those cunul ative inpacts and in ny testinony, | believe,
that sonme of these inpacts may be in the winter, January,
February, and March, and it may be because of operational
scenari os where reclamation, say, builds up sone of the
depletions in water in Folsom Reservoir, and say, at the
end of a five-year period of 20,000 acre-feet a year of
depl etions upstream which in years when Fol som does not
fill, there is one scenario where Fol som Reservoir could be
at the end of a five-year period 105,000 acre-feet |ower
than it would be in the absence of the EIl Dorado project.

Therefore, the inpact of that operation on the Delta
m ght be of nuch greater magnitude, but of much shorter
duration than one mght assunme if it is like 20 to 30
t housand acre-feet day in and day out.

So, we did look at it and we don't have the data.
Q In that consideration, did you assune at all that
the Bureau was operating on a priority basis to neet the
Delta and | ower Anmerican R ver obligations?
A Yes.
Q And did you determne that the inpact of the E
Dorado project would be such that they could not operate on
a priority basis, and the assunption is that their first
order of priority, the thing that they had to acconplish
was to neet |ower Anerican River and Delta obligations, and
that their contractual obligations were secondary, and they
had to take that water for those purposes from whatever
supply they had after they net the | ower American River and
Delta obligations.

Did you construct in your analysis that you just
tal ked about a scenario where the 21,000 acre-feet would
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create a situation where they could not neet their Delta or
| ower Anerican River obligations?
A | did not assune that would be the case. However,
nmeeting a standard doesn't equate to known environnent al
i npacts, and sonetines that inpact could be quite
significant, yet the standards could still be net, vis-a-
vis 1485. The fisheries in 1485, significantly so. Those
institutional targets, while | amsure they would be net,
are sure no renoval of inpacts.
Q So now, you are drawing a distinction between the
question of inpact and neeting your |egal obligations for
flow, your legal requirenents in terns of standards
established by regul atory agencies for the | ower Anerican
Ri ver and the Delta; is that correct?
A | don't understand that question.
Q Vel l, you seemto separate out the question of
standards which are inposed by regul atory agencies for
certain purposes and inpacts, and you are dealing with them
as two separate things; is that correct?
A No, | amjust addressing them Again, we haven't
got that information. W would need, as | believe Exhibit
5-A states in very brief order that we need operational
studies for a long period of record to describe how the
i npacts of this El Dorado project would be felt throughout
the system and to at |least the western Delta, if not
further.

MR. SOMACH: | have no further questions.

MR. STUBCHAER: M. Mss?

CROSS- EXAM NATI ON

by MR, MOSS:
Q | have one question for M. Pine.

Are you aware of any study ongoi ng perhaps on
predation of Delta snelt by silversides?

MR PINE: A No, | amunaware of predation by
sil versi des.
Q Any of the other witnesses aware of that?

MR, MORAT: No.

MR. MOSS: Thank you.

MR. STUBCHAER: M. Jackson

CROSS- EXAM NATI ON

by MR, JACKSON:
Q Calling your attention to the question of whether or
not there are inpacts in the Delta, you indicated that
there was a distinction between the standards and the
inpacts. Is the distinction that D 1485, which is the
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present standard in the Delta by the Board, is inadequate
to take care of the Delta fisheries in and of itself?

MR MORAT: A M testinony states that very
explicitly it provides poor protection under nost water
conditions for fish and wldlife.

Q In other words, the inpacts are distinct fromthe
standards? The standard may decide they will allow a | ot
of inpact --

A If the standard were for zero water, then there is

quite a distinction. That standard woul d not protect any
aquati c resources.

Q Now, is it also inmportant that if you are talking
about a particular standard, that the standard be enforced?
| nmean, if the standard isn't enforced, then it doesn't
prot ect anything.

A You get the benefit of what is in the environnent,
not what is on the paper.
Q Are you aware that the Bureau and the Departnent of

Wat er Resources have violated the standards with i npunity
for the | ast two years?

SOVACH: (bj ection, rel evance.

STUBCHAER: Sust ai ned.

JACKSON: On the ground of rel evance?

STUBCHAER: Yes.

JACKSON: May | be heard?

STUBCHAER: Sur e.

JACKSON: The relevance is, as you know, M.

Chai r man, the State Board has never enforced D 1485 agai nst
the State and Federal Governnents, and that, in fact, there
has been a hearing here before the State Board in mhich t he
State Board has forgiven the violations in 1991 and 1992
when the Delta was in critical condition.

What | amtrying to point out is that the argunent
that the standards sonmehow result in no inpacts is untrue
because they are not enforced by the regulators. | believe
that's entirely relevant to M. Somach's |ine of
guesti oni ng.

MR. STUBCHAER: Al'l right, you may proceed.

Ask the question again.

MR, JACKSON:. Sane questi on.

A Il will make it quick. | don't know about inpunity,
but I did participate in the hearing | ast Novenber when the
subj ect of violations by the two water projects was

di scussed, and | read the paper a few days ago.

EEEEEEE
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MR, JACKSON: Q Indicating that those violations
had been essentially just dropped by the Board?

A | think the gist of the newspaper article was there
was going to be no action taken on those.
Q Now, in this regard, when you are dealing with an

outdated standard in terns of inpacts on the fish, in a
situation in which the government does not enforce the |aw
anyway, is there potential increnental increase when you
take the water available both to neet the standards and to
take care of the environnent in the nature of 21,000 acre-

feet?

A In that situation, it exacerbates it and results in
even |less protection. It's the baseline against which the
fish exist inthe Delta. |If the baseline is snaller

because of an action, in npst cases that results in |ess
habi t at .

Q Is there a tine period that is nore crucial than
others in terns of water availability from Fol som
Reservoir?

A You nmust deal with specific species, but in general,
springtine is a very inportant period.
Q Is it also inportant in terns of summer and fal

cold water storage, that there be avail able water to take
care of the area between Fol som Reservoir and the Delta?
A Adequat e carryover storage is critical for having
wat er tenperatures suitable for anadronmous fish in the
| ower Anerican River. Also, they in large part dictate
springtine operations, so |larger carryover storage in the
fall frequently nmeans a better wintertime operation for
fish and better springtine operation for fish.
Q Has the Fish and Wldlife Service notified anyone of
t he beginning of a consultation in regard to this
particular project and its effect on endangered and
t hr eat ened speci es?

MR PINE: A W didn't notify people in terns of

consultation. |In general, consultation is requested of us.
Q Has there been a request for this project?
A If there is not a federal agency nexus, then there

woul dn't be a request for a consultation. Wat woul d
happen is that there would be a request for a Section 10,
which is essentially a request for sone type of incidental
t ake provi sion.

Q Has such a request been nade?

A The only thing | can say is not to ny know edge.
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Q Now, if you have a federal agency affected, in this
case the Bureau is going to have 21,000 acre-feet of water
|l ess in order to deal with its responsibilities in the
Delta, does the Bureau then nmeke that request of you?

A | think I would state that | don't know the answer
to that.

MR. JACKSON: Thank you, no further questions.

MR. STUBCHAER Anyone el se wi sh to cross-exam ne
Fish and Gane?

CROSS- EXAM NATI ON
by M5. PETER:
A Just a few qui ck questions.

M. Morat, in your testinony you said the greatest
inpact to the Delta fisheries may be during the January,
February and March period, and then, in response to M.
Somach's cross-exam nation, you gave one scenario. |s that
the basis of your opinion, or do you have an additi onal
basi s?

MR MORAT: A | believe it was M. Jackson's cross.
| described that one scenario. There are many others. |
believe that accurately explains why | believe the greatest
i npacts fromthe EIl Dorado project in the Delta may well be
in the winter period.

Q M. Lickwar, in your opinion, is there sufficient
information avail able to determ ne appropriate streanfl ows
tenperature regi mes and ot her protective neasures in the
Silver Fork and the South Fork of the American River?

MR, LICKWAR: A There are not.

Q And also, with respect to plants, if you can address
this issue, is there a proposal being prepared by the U S
Fish and Wldlife Service to federally list five rare plant
species in the western El Dorado District service area?

A | should specify this is not an area of expertise
for ne. However, | have been in discussions with other
Fish and Wldlife Service staff regarding i ssues which
could be related to the El Dorado project, and those staff
have told nme that there is such a |list package being

pr epar ed.

Q And from your discussions with these individuals, if
you can answer this question, would the growt h-inducing

i npacts of the El Dorado project in the western service
area affect the Service's analysis of whether or not to
list these plant species?



O© 00 ~NOoO O b WDN -

A D DA B DS D OOWWWWWWWWWWNDNPNDDNDPNDNDDPNDNDNNNNRERPRPPRPERPERPREREREPRPRER
OO B WNPFP O OWOOONOUOU DD WNPFPOOWOLOUNO OGP WNPEOOOOWLWNO O PM~WDNEO

22

MR. SOMACH: (Objection. The wi tness has al ready
i ndi cated he has nothing but hearsay know edge of what is

goi ng on.

M5. PETER. As you know, hearsay is acceptable. |
am just asking -- if he doesn't know, he can say he doesn't
know.

MR. STUBCHAER I f you can answer, go ahead.

A No, | cannot answer the question.

MS. PETER. | have no ot her questions.

MR. STUBCHAER: Do you have any redirect?

M5. NI EBAUER: No, | do not.

MR. STUBCHAER Staff, | overl ooked you again.
VR

EXAM NATI ON
by . FALKENSTEI N:
Q | have one question. | will direct this at the
panel .

What do you feel is significant relative to percent
or amount as an inpact to the Delta? Wat do you feel is a
significant anount? Can you define that?

MR PINE: A If you are dealing wth endangered
species, you could say that if one organismis taken that
that brings into play the Endangered Species Act. That's
the definition of that.

Q On ot her species, what mght that be, on non-listed
speci es?

MR, MORAT: A | don't have a good answer for that.
I f you could guarantee us a 1992-1993 water year every
year, then sonmething on the order of this project may
approach sonmething we may not even cone to a hearing of
this nature on, but in the absence of that and with the
standards that we have, we believe it is significant. |
don't have a discrete nunber here.

MR. FALKENSTEI N. Thank you.

MR. STUBCHAER: Anyt hi ng el se?

M5. NIEBAUER | have no redirect.

MR CREGER M. Chairman, | didn't get asked.

MR. STUBCHAER D d you raise your hand when
asked?

MR CREGER  Yes.

MR. STUBCHAER Vel |, cone on up.

CROSS- EXAM NATI ON

by MR, CRECER
Q Does the U S. Fish and WIldlife Service have

responsibility or does their responsibility or does their
responsibility extend to the areas served by the Central
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Vall ey Project that we call downstreamof the Delta, the
sout hern area of the state?

MR, MORAT: A Yes, we have responsibility. W have
offices, three in California, and we have certain
authorities nationw de.

Q Not being an expert in this field, my next question
is then, will the EIl Dorado project affect any portions of
the Central Valley Project other than those that have been
di scussed, and in ny franme of reference, this water also
can go to the difton Forebay and down all the other parts
of the canal to the southern part of the state, and nobody
has touched on that aspect.

A | believe there will be sone inpact. | amnot an
expert on that. It will depend on a | ot of other factors.

The Bureau of Reclamation is going to appear this
morning and | think they will have experts that can answer
t hat .

MR. CREGER  Thank you.

MR. STUBCHAER: kay. Do you wish to have your
exhi bits introduced?

M5. NTEBAUER | would like to offer as exhibits in
this proceeding the Fish and Wildlife Service Exhibits 1
t hrough 3, which are qualification statenents; 4 and 5,
which are the witten testinonies; 7, which is the final
ruling listing Delta snelt as threatened; 8, which is the
peer review publication regarding the status of the snelt;
9, which is the Natural Heritage Institute petition listing
the longfin snelt, the Sacranento splittail, and then,
al so, by reference U S. Fish and Wldlife Service Exhibit
10, which is D 1630.

MR. STUBCHAER: VWi ch version?

M5. NI EBAUER: Decenber, 1992.

MR. STUBCHAER Whi ch has been superseded. The
| ast version was dated in April.

Al'l right. Do you agree with the nunbering?

MS. KATZ: Yes.

MR. STUBCHAER Are there objections to accepting
t hese exhi bits?

MR, SOVACH | object to 9 and 10.

MR. STUBCHAER: On what basis?

MR. SM TH. Nine, because no one has testified as to
the truthful ness. They have just sinply submtted it as
information, and the State Board draft order, again, has
not been adopted. |Its relevance is questionable in that
cont ext .
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MR. STUBCHAER: W will accept the exhibits into
evi dence but consider their status in giving weight to the
evi dence. For instance, the D 1630 you were referring to
is adraft circulated for comments and had substanti al
revisions after receiving the comments, so that wll be
noted in giving weight to the exhibit.

Wth those qualifications, the exhibits are
accept ed.

MS. N EBAUER. That's fine, thank you.

MR, STUBCHAER: Next we will have PGE Conpany.

M. Mss, you have 30 m nutes.

MR. MOSS: Good norning, M. Stubchaer. M nane is
Richard Moss. | aman attorney with the PGE Conpany.

| have a brief opening statenent. |In presenting our
case in chief, PGE Conpany does not waive our assertion of
FERC pre-enption and respectfully cautions the Board that
their apparent unwi llingness to accept the neani ng of the
results that it obtained in California versus FERC, that's
the NNnth Grcuit, may, in fact, result in further
litigation, including exposure of litigants and their
attorneys to sanctions, and we feel this is sonething the
Board shoul d consi der before issuing any permt to the
applicants in the face of PGE s FERC | i censes.

PG&XE offers the testinony of one witness, Frank R
Lynch. M. Lynch is Senior Hydrographer with 27 years of
experience with PGE, and he is well known to the Board as
he has previously testified in the Bay-Delta and ot her
Board proceedi ngs.

The purpose of M. Lynch's testinony is to briefly
descri be any elenents of the facilities operations and
water rights associated with PGE s El Dorado and Chili Bar
FERC | i censed project that were not otherw se covered in
the applicant's testinony.

M. Lynch will also discuss the terns of the 1919
contract under which PGE supply water to El Dorado
Irrigation District, water which the applicants in their
testi nony have clained as their secondnost inportant source
of supply, and an integral part of their proposed project.

M. Lynch will state PGE s position that
renegotiation of this contract so that PG&E s el ectric
rat epayers are nore appropriately conpensated for the |oss
of generation associated with this water delivery is a key
requi renent before PGE will consider giving its consent to
t he subject applications.
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Lastly, PGE apol ogi zes to the Board and ot her
participants in this hearing for the unfortunate and
unintentional inclusion in the front of PGE Exhibit 2 the
FERC license for the El Dorado project of eight pages of
irrelevant internal PGE transmttal docunents, which we
unfortunately just copied along with everything el se, and
whi ch we withdraw these ei ght pages, starting with the
Decenber, 1986, neno and concluding with the Cctober 13,
1982, neno from M. Howard. They are not part of the
| i cense and really have no relevance to the |icense.

Wth these deletions, of course, PGE will nove the
exhibits at the appropriate tine into evidence.

Exhibit 1 is a nmap of the project area.

Exhibit 2 is the El Dorado FERC |icense.

Exhibit 3 is the Chili Bar FERC license.

Exhibit 4 is the 1919 agreenent.

What we are labeling as Exhibit 5is the witten
testinmony of M. Lynch and | have spoken to the staff about
that. It was not previously | abel ed.

And as Exhibit 6 we have M. Lynch's qualifications.

FRANK R. LYNCH,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by MR, MOSS:

Q M. Lynch, were you sworn as a witness in this

pr oceedi ng?

A Yes, | was.

Q Wul d you pl ease describe your current position with
PG&E.

A | amthe Senior Hydrographer for PG&E s Sout hern

Area Hydro. PG&E s facilities on the South Fork of the
Anerican River are within ny area of responsibility.
Q And again, bearing in mnd the testinony given
earlier, would you pl ease describe PGE' s facilities on the
South Fork Anerican River.
A Yes. Exhibit 1 shows the location of all of our
facilities on the South Fork of the American River. PGE
al so operates FERC projects on the South Fork. They are
projects No. 184, the El Dorado project; and project 2155,
the Chili Bar project. Their |locations and stuff are
described nore fully by the applicants and I won't go
through all of ny witten testinony on that.

The PG&E s hydroel ectric facilities associated with
the South Fork American River include four storage
reservoirs and two forebays. The reservoirs are Mdl ey
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Lake, Echo Lake, Caples Lake and Silver Lake. The forebays
are El Dorado forebay and Chili Bar Reservoir.

The EI Dorado Canal diverts water fromthe four
storage reservoirs, fromthe South Fork of the Anmerican
Ri ver at a point just below the confluence of Silver Creek.
The canal contains ditch, flunme and tunnel sections and is
approximately 22 mles in length. It has a capacity of 156
cubi c feet per second.

The priority of the original canal dates back to
1856, and was adjudi cated by the California Suprene Court.

The water rights under which this system now
operates are as follows: By direct diversion of the
natural flow of the South Fork of the American River at the
i ntake, 70 cfs appropriation 1856, 86 cubic feet per second
under Application 1440, Permt 994 and License 2540; from
Echo Creek, tributary to the upper Truckee River to the
Echo Canal, 30 cubic feet per second under ori gi nal
appropriation with a priority of 1860; from Al der Creek to
Al der Creek feeder, 51 cubic feet per second under
Application 6383, Permt 3481 and License 254.

Al so, diversion to storage and | will summarize
these: For Echo, Medley, Silver and Caples with a capacity
of 37,376 acre-feet.

Under the original appropriation, 1860 to 1875, a
total of 7,360 acre-feet. Under Application 654, Perm:t
619, License 438, dated 1917, 13,000 acre-feet.

Application 1441, Permt 995 and License 2541,
22,500, for a total conbined right of 42,860 acre-feet.

This water was utilized in El Dorado powerhouse
under FERC s License 184 and Chili Bar |icense 2155.

El Dorado power house devel ops power from a head of
1,910 feet and a flow rate of 163 cubic feet per second.

It has a nornmal operating capacity of 21 nmegawatts,
whi ch i s enough power for approxinmately a popul ati on of

21,000 people. It annually produces 116 mllion kil owatt
hours of electricity.
The Chili Bar powerhouse operates, as | said, under

project License 2155. There is a correction to my witten
statenent. The power house devel ops a head of 80 feet and
has a maxi mum fl ow of 2200 cubic feet per second.

The normal operating capacity of the powerhouse is
7.8 nmegawatts and in an average year produces approxi mately
37 mllion kilowatt hours of electricity.
Q Wul d you pl ease provide an overview of the
operation of P&E s four upstream storage reservoirs.
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A Yes. The four upstreamreservoirs, Mdley, Caples,
Echo and Silver, are operated to argunent the El Dorado
project requirenments during periods when the natural fl ow
at the diversion damon the South Fork of the Anmerican
River is not capable for neeting the power for irrigation
for recreational and FERC s nmandated instreamrel eases.

The draft rates and rel eases fromthese reservoirs
depend heavily on the type of water year at hand. 1In the
w nter and spring, the storage reservoirs capture runoff
for use later in the year.

As far as possible, reservoir spill and runoff bel ow
the reservoir is diverted into the El Dorado Canal. |If the
canal carrying capacity is not exceeded, the canal may pick
up additional flow fromvarious snmall streans along its 22-
mle | ength.

A portion of the water fromthe forebay is diverted
into the canal owned and operated by El Dorado Irrigation
District. PG&E supplies this water to El Dorado Irrigation
District under contract for irrigation and donestic
supplies that dates back to the 1920s.

The maximum flow rate for this diversion is 40 cubic
feet per second wth an annual nmaxi nrum use of 15,080 acre-
feet. This volunme and flow rate are established by a 1919
agreenment between predecessor conpany Western States Gas
and El ectric and predecessor to El Dorado Irrigation
District, El Dorado Water Conpany subsequent to a 1918
California State Railroad Conm ssion Decision No. 5409.

The bulk of the water is used for generation at the
El Dorado powerhouse. Fromthe forebay the water drops
al nost 2,000 feet through the penstock to El Dorado
power house.

After passing through the turbines, the water
returns to the South Fork where Sacranento Muini ci pal
Uility District uses it through their Mhawk facility, and
then from Slab Creek water is rel eased by SMJD on down to
our Chili Bar project.

Q Why does P&E store water in the spring and rel ease
it in the summer and fall?
A PGRE uses the reservoirs to store excess water which

woul d ot herwi se bypass the powerhouses, for use later in
the year when it can be put to beneficial use. This
i ncreases the total generation fromboth the El Dorado and
Chili Bar power houses.

In addition to increased generation due to capturing
wi nter and spring spills holding water until later in the
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summer and fall increases the value of the water for
generation purposes. Because of the general abundance of
wat er during the winter and spring periods, the val ue of
generation is reduced during those seasons.

In the fall and |late summer, the value of generation
rises rapidly due to the reduced availability of water.
Consequently, the value of water for generation purposes is
i ncreased by storing the water in the spring runoff for use
during the summer and fall.

PG&E al so provides recreational and environnent al
benefits through their operation of the FERC project.

Q M. Lynch, as far as you are aware, could
circunstances arise that mght |ead PGXE to operate the
reservoirs or its El Dorado Canal in a different manner?

A Yes. Under various circunstances through operations
that may be different than | just explained. For exanple,

| ast year we drafted Echo Lake earlier than in previous
years so we could make required repairs to the dam

Q And again, as far as you know, wll PGE al ways
operate its facilities as it has in the past?
A Not necessarily. PG&E will continue to operate its

hydroel ectric facilities in accordance with our FERC
| i censes which we have introduced as PG&E Exhibits 2 and 3.
However, |icense conditions sonetinmes change.

For exanple, in 1984, a new fish rel ease regi ne was
established for the El Dorado project. Furthernore,
reservoir operations are very dependent upon annual water
yield and electric systemdemand. Annual water yields from
year to year and electric demands al so are a very dynamc
portion of this call for water.

Q Briefly, please describe the recreational facilities
and benefits associated with PGE s El Dorado and Chili Bar
proj ects.

A Currently these recreational facilities are fairly

extensive. Canpgrounds and picnic areas are presently
provi ded at Silver Lake.

Project reservoirs are currently maintai ned as high
as practical during the sumer nonths consistent with FERC
| i cense conditions and downstream project requirenents.

Q What are sone of the operational constraints and
condi tions under which PG&E operates the EIl Dorado and
Chili Bar projects?

A PG&XE operates the EIl Dorado system including Chil
Bar, in conpliance with the criteria and restrictions set
forth in our FERC operating licenses. The conditions
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require PG&E to maintain bypass fl ows bel ow our diversions
and to operate the reservoirs within stipulated maxi mum and
m ni mum el evati ons.

In addition, ranping rates are al so i nposed at

Caples, Silver and Chili Bar Reservoir to avoid stranding
fish and endangering fishernen in the river.
Q Are you personally famliar with the 1919 contract

that you spoke of earlier between Western States Gas and
El ectric Conpany and El Dorado Water Conpany, which | m ght
add is | abeled and nmarked P&E Exhi bit 4.

A Yes, | am
Q Wul d you briefly summarize this contract.
A The contract is for a water purchase contract

wherein the Western States Gas and El ectric Conpany
contracted to sell water to EIl Dorado Water Conpany at
various tines and prices. In exchange, the El Dorado Water
Conpany stipulated to forego any additional rights to water
associated wth Western States Gas and El ectric Conpany,
which is the predecessor to PGE. The Western States Gas
and El ectric Conpany --

Q | mght just go on here, are you famliar with
paragraphs 10 and 11 of the 1919 contract?

A Yes, | am

Q And woul d you briefly describe paragraphs 10 and 11
A Par agraph 10 sets the maxi num anount of water the

Conmpany is obligated to deliver in one year to 304, 160
mner's inch days or 15,080 acre-feet.

The capacity delivery rate is also set at a nmaxi num
flowrate of 40 cubic feet per second.

The contract goes on to stipulate that the foregoing
maxi mum rates and total annual volunes are fixed and
established and that no right in any future water in excess
of those quantities shall or may be acquired by the
consuner. That's EID, or any other people purchasing water
fromEl Dorado Irrigation District.

In addition, paragraph 11 delineates the source of
water. The contract expressly states that the limt of the
wat er shall be the ordinary or natural streanflow of the
Anerican River at the El Dorado intake, plus the water
stored at Echo Lake of 2,000 acre-feet and 5,000 acre-feet
in Silver Lake.

The contract also states that the consuner, El
Dorado Irrigation District, shall have no right to cal
upon the Conpany to deliver any portion of storage water
that the Conpany, PG&E, may inpound in Medley, Twi n, which
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is Caples, or any reservoir the Conpany nmay construct in
the future, including any storage increases at the existing
reservoirs.

Q As far as you are aware, has P&E granted the
applicant, EID, access to any of PG&E s four storage
reservoirs to operate and store water?

A No.

Q As far as you are aware, has P&E granted the
applicants access to PGE s El Dorado Canal diversion works
or to the canal itself to operate to divert water?

A No.

Q To the best of your know edge, does EID have any
ability to physically control water at PG&E s storage

rel ease reservoirs or at the El Dorado Canal diversion?

A No.

Q Has PGE entered into any contract or agreenent that
gives the applicant perm ssion to use or operate any of

t hese diversion or storage facilities?

A No.

Q As far as you are aware, have the applicants made
any capital investnment in any of these facilities?

A No.

Q As far as you are aware, do the applicants share in
t he operation and mai ntenance costs of either the storage
reservoirs or the canal ?

A No.

Q Have applicants entered into any contract or
agreenent with PG&E that would require PGE&E to operate
these facilities to enable the applicants to exercise
control over the waters they have applied for?

A No.

Q Now, previously at this hearing, M. Reeb testified
that the applicants had not negotiated with PGE for a
resolution of our protest. That's ny characterization of
his testinony.

As far as you are aware in 1993, have there been any
substanti ve di scussi ons between EID and P&&E to resol ve
PG&E s water right protest of the subject applications?

A No, not to nmy know edge.

Q As far as you are aware, would PGEE be likely to
drop its water rights protest w thout a renegotiation of
the 1919 agreenent?

A No, that would not be acceptable.

Q And as far as you are aware from whatever source,
have there been any di scussions wth PGE and the
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applicants on the possible sale of the EIl Dorado project to
t he applicants?

A Yes, but | read it in the paper.
MR. MOSS: Thank you. That concl udes the direct
t esti nony.

MR. STUBCHAER Al right. Wo wshes to cross-
exam ne P&E? | see three. Al right, M. Somach.

MR, GALLERY: I'msorry, | neant to raise ny hand
al so.
MR. STUBCHAER: Al right.
CROSS- EXAM NATI ON
by VR, SOVACH:
Q Has El Dorado, either EID or the County Water

Agency, in the context of these water rights hearings or
these permts, cone to you and asked you to nodify in any
way the operation of the upstream| akes?
A No.
Q Now, if there was to be a nmgjor nodification of the
operations of those | akes, would that not require sone
nodi fi cati on of your FERC |icense?

MR MOSS: That's a |legal question, but to the

extent he can answer, | don't have an objection.
MR. STUBCHAER: Al right.
A If there was a change in operation, we would

certainly have to consult with FERC.
MR SOMACH: Q And mght a change in operation
require some notice?

MR, MOSS: Again, that's a |egal question. | don't
t hi nk he has conpetence to answer.
A | can't answer that.

MR SOVACH Q Wth respect to that, do you have
your witten testinony in front of you?

A Yes, | do.

Q WIIl you turn to your question and answer 7.

A Ckay.

Q Particularly answer 7. Has El Dorado cone to you

and asked you to in any way, shape or form nodify your
operations so that you would not be able to nmaintain as
hi gh as practical during the sumer nonths consistent with
your license, those | akes?

A There has been no contact with EID in either

di rection.

Q Wth respect to the answer to -- these are your
answers to questions 14 through 207

A Yes.
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Q If | understand that whol e series of question, what
you are trying to articulate there is that El Dorado really
has no ability to change anything with respect to the
operation of these PGE facilities; is that correct?
A That's correct.
Q And so that, if there are any problens with respect
to fish and wildlife, those problens rest entirely in the
hands of PG&E and not in the hands of these applicants; is
that correct?

MR, MOSS: Let nme ask -- this question is sonewhat
vague. Probl ens where?

MR. SOVACH: Q Wth respect to the facilities being

di scussed in questions 14 through 20. 1s that specific
enough?
A The answer would be yes, but if the Board did allow

you to acquire consunptive rights, we would not be
responsi ble for future operations as they are today.
Q Are you contending that the State Board coul d order
you to operate those facilities in a way or nmanner
different than the way they are being operated pursuant to
your FERC |icense?
A No, but | could give you an exanple. For exanple,
not foregoing the Cleveland fire, fromwhat | understand
here the water woul d be used for up to 115, 000 peopl e
sonmewhere down the road to the year 2020.

If we are unable to deliver water down that cana
system for sone unforeseen reason, it seens to ne that
t hose people are kind of hung out to dry.
Q Well, that's the situation that exists now, isn't
it? The fact of the matter is that at |east 15,000 acre-
feet of water that cones down that canal is utilized within
the EID service area; is that correct?
A That's correct.
Q So that problens associated with outages of E
Dorado Canal, whether they are now or in the future, don't
change in terns of the need to nove water into the service
area for people to consune; isn't that correct?

A Fifteen thousand is a limted supply. You are
asking for considerably nore water off the system

MR. SOMACH: | have no further questions.

MR, STUBCHAER: Al right. | think we will inter-
rupt the cross-exam nation for a 12-m nute break.

(Recess)

MR. STUBCHAER: Al right, we wll reconvene.
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Before we resune the cross-examnation, | want to
request if there is anyone here who has not signed up on
the sign-up sheet, please do so at your convenience. The
sign-up sheet is on the clipboard on the table by the front
door.

Ms. Peter, do you wish to cross-exam ne?

M5. PETER  Yes.

CROSS- EXAM NATI ON
by M5. PETER:
Q M. Lynch, would you please tell us, other than the
FERC requirenents that are contained in Project 184, are
there any witten operational guidelines used by P&E in
determ nation of their drawdown of the upper watershed
| akes?

A There is none.

Q And how are those decisions nade?

A We have a set of snow survey courses in the upper
reaches above the reservoirs that are neasured during the
w nter nonths that establish what the runoff will be during

the spring nonths, and those decisions are based upon those
measur enents.

Q So, is it fair to characterize it as your persona
call howto do that project?

A That is correct.

Q You have a water right to divert up to 15 cubic feet
per second from Al der Creek; correct?

A That's correct.

Q Do you divert any water from Al der Creek during the
sumrer ?

A No, it is down to natural flow

MS. PETER. | have no ot her questions.

MR, STUBCHAER: Al right. M. Gllery.
CROSS- EXAM NATI ON

VR

by . GALLERY:

Q M. Lynch, could you tell us where your headquarters
i's, where you work?

A | work out of the Auburn office.

Q And so, your relationship to Silver Lake, your

i nvol venent in that operation is by tel ephone to people
that work for the Conpany in the area?

A Yes, it is. The overall operating direction is
received fromny office.
Q And you pass the direction on to the people in the

field and they go up and turn the valves; is that how it
wor ks?
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A That is correct, but all of the reservoir elevations
and streanflows that are telenetered into our Wse
swtching center gives ne a report on the actual water
conditions on a daily basis.

Q So you know what the level of the |akes is at any

gi ven point and you nake the decision about when to open
the valve, how far to open it, how nmuch water to rel ease?
A That's correct.

Q Do you cal cul ate how nuch power the Conpany needs at
a given tinme and week, and then you nake the decision on
when to turn the valve?

A Generally, we like to start our draft on the
reservoirs to coincide with the highest price for

repl acenent costs of the power, which is later in the
summer, early fall

Q My question was, does San Francisco tell you when it
needs power and how nmuch, or what is your role in that
deci si on?

A El Dorado is considered a snmall hydro and we are
responsi ble for dispatching the entire project.

Q Does the power that cones fromthe two powerhouses
up there, El Dorado powerhouse and Chili Bar powerhouse,
does that supply EIl Dorado County with its electrical
needs?

A It supplies a portion of it into what we call the
distribution system and that's 12,000 volts below. It

al so puts power into our 60 kv line, which are connected

t hroughout our systemto other generating facilities.

Q The 60 kv line then transmts power outside the
area?

A That's correct.

Q So these power houses supply nore power than that
area up there in El Dorado County uses?

A Not necessarily. It depends upon the |oad for the
day and things of this nature.

Q If the population up there in that area should

increase two tinmes or two and a half tinmes as the
applicants anticipate, you would have a greater need for
power in that area; is that correct?

A That's correct.

Q Now, | want to ask you about Silver Lake, to get
sone specific facts clear. As | understand, at Silver Lake
you had an old water right to store 5,000 acre-feet?

A That's correct.
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Q Whi ch the Conpany acquired when it took over the
system and then you have a license fromthe Water Board
for another 5,000 acre-feet for storage in Silver Lake; is
that correct?

A Yes, it is.
Q So, your clained water rights in Silver Lake are
10, 000.

Now, | wanted to get clear on just how nuch water

Silver Lake holds, how nuch is stored there by the Conpany.
El Dorado wi tnesses indicated a total storage of sonething

like 11,000. | was trying to match these nunbers with
actually what the reservoir will hold.

A The actual physical limtation is 8,726 acre-feet.
Q s that as nuch water as you can get into the
reservoir when you fill it?

A That is correct.

Q So that's the high water |line, you can't pack any
nore water into the reservoir?

A No, the cup is full at this tinme unless there was
sone reconstruction to occur.

Q Do you have a staff gage at the reservoir?

A We have a staff gage and a telenetry systemthat
nmonitors the | ake | evel.

Q So what is the staff gage reading when the |ake is
full up at the 8,750 nunber?

A The staff gage reads 23.1.

Q That's the high water |ine?

A That woul d be the high water line on the | ake. That

is also controlled by the FERC |icense, or Dam Safety of
the State of California.

Q So, you can't legally store any nore than that?
A Not wi thout nodifications to the dam
Q What woul d you have to do if you wanted to store

nore water? Can you just put sone flashboards in there and
physically store nore water aside fromsafety standards?
Physically, could you put sone nore boards in?

A Not at this tine. You would have to add sone
addi ti onal physical structures to do that.
Q Does Silver Lake fill every year of its own accord

-- that's not a very good question.
Do you try to get Silver Lake full every year?
A It is our intention to top off all the reservoirs
under all types of water yield conditions. It is not
al ways possible, but that's our operating direction.
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Q And the reason is that that gives you the nost water
to produce power as you need it?

A That's correct.

Q And are you able to fill Silver Lake every year?

A | believe one of the only years we did not fill it

was 1977.

Q And how | ong does your experience with the | ake go

back?

A To 1968.

Q So that since 1968, you have been able to manage it
so that the lake fills every year?

A Yes.

Q Except for 197772

A O there mght be a few instances, and I woul d have

to look at the record to make sure it wasn't for
construction.

Q And then the period of filling, you typically fil

it with the snowelt in the spring, or what is the period
that you fill it?

A The period that we fill it, we typically would |ike

to get the reservoir down by md-February and anticipate
the runoff to March, about March 20, and concl ude sonewhere
around the | ast week of June.

Q And so, you want to try to enpty the reservoir in
the wi nter and when you do that, you get power, | guess, by
enptying -- you are able to use that power by enptying the
reservoir?

A It depends upon the snow survey. W start snow
surveys the 1st of January and nmake an assessnent based on
how much water we want to continue draw ng out of that
reservoir.

Q But then, you want to fill it in the spring and
typically you have it full in May or June. |Is that about
when it happens?

A That's just about the period of time that it is

full

Q Now, | want to know how do you go about forecasting
how nmuch runoff you are going to get into the reservoir at
Silver Lake so that you can nake sure you fill it?

A W' ve got three snow survey courses of there that we
nonitor the first of every nonth and fromthe snow water
equi valent data that is derived fromthat, we wll project

forward based on normal precipitation and sonething | ess
than normal precipitation, and nmake sone operati ng
deci sions based on that information.
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Q So you have three checkpoints in the Silver Lake
wat er shed; do you?

A Yes, and they have been nonitored since the early
twenties.

Q And you check themthe first of every nonth?

A Physically go out and take snow survey neasurenents

whi ch woul d neasure the water content of the snow and
determ ne whether it is above normal, nornmal or bel ow
nornmal, and nake our deci sions based on those neasurenents.

Q So, coming into the spring each year you can nmake a
pretty good judgnent of how nuch water is going to flow
into Silver Lake and whether it is going to fill or not?

A Definitely.

Q And is this information just PGE s own information
or --

A No, we share that with the Departnent of Water
Resources in a cooperative program

Q So, sonebody could go to the Departnent of Water
Resources and find out what your readings are?

A Ch, absol utely.

Q When | was questioning the EIl Dorado w tnesses

yesterday, M. Lynch, | raised the question about the
statenent in the EIR at page 6.7 of the EIR that the FERC

| icense has a condition in it which requires the Conpany to
hold Silver Lake water surface at as high a |l evel as
possi bl e during the summer nonths.

There was sone question about whether that was
really a part of your license, and | wanted to ask you
about your understandi ng of whether or not that is or is
not a requirenents of PGXE' s |icense?

A Yes, that's Exhibit S of our license and it is part
of our Ilicense.

Q So the Conpany considers that to be an obligation
under its FERC |license?

A That's correct.

Q And then, | also asked the EIl Dorado w t nesses about

a statenment in the EIRto the effect that there was a
reference to P&&E' s formalized operating criteria for the
reservoirs, and the witness indicated that there was
nothing formal to his know edge.

| want to ask you that question, does the Conpany
have a formal structure operating criteria for the
reservoirs?
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A It is pretty nuch based on the water yield and
measurenents we take during the wintertine to try to
maxi m ze reservoir storage.

Q s there anything witten down in a handbook?

A Well, recently | wite stuff down in ny office, but
it is not a formal process.

Q It is not a mandate from your superiors that you

operate this way? You don't have a nenorandumin your file
fromyour superior that says you nust operate the
reservoirs this way?
A No.
Q Now t hen, | next want to ask you about a description
of the Conpany's operation and | wll represent to the
Chair | cane across this page froma 1969 report of the
Department of Fish and Gane, and apparently at that tine
M. Cervais was working for Fish and Gane and was pl anni ng
to negotiate wth PGE about fish rel eases when they
relicensed in 1972, and it is a fairly descriptive account
of how t he Conpany was operating at that tinme, and | wanted
to briefly reviewit with the witness and see if that's
substantially how he is operating the systemtoday, and
what | propose to do was, | hae sone extra copies that |
could hand out so that you could follow what | amtalking
about, and the other parties as well, if that's
perm ssi bl e.

MR SOMACH: | object. It is beyond the scope of
di rect exam nation.

MR. STUBCHAER: Are you objecting to the use of the
docunent or the discussion of --

MR. SOMACH: | have no idea what the docunent is,
and in the context of the testinony, he is really reading -
- he can read anything, | guess, he wants to. | have an
objection to the introduction of the docunent as an
exhibit. | object to this line of questions as being
beyond the scope of direct exam nation. | There was no

direct testinony touching on that area at all.

MR. STUBCHAER: He has tal ked about how he operates
the reservoir and is this an application on how he operates
the reservoir?

MR. GALLERY: Yes. It really gives us kind of a
detailed picture of how they operate the reservoir and how
they operate the different reservoirs in sequence to each
other. It kind of gives us a picture of what goes on up
there typically in the summertine, so | think --
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MR. STUBCHAER: Il will allow you to pursue that
| i ne of questions, but then, whether or not the docunent
shoul d be used is another question.

s there objection to the use of the docunent? |If
not, you would just have to read the question.

MR. GALLERY: Yes.

MR MOSS:. Does M. Gallery intend to introduce this
as an Amador exhibit?

MR. STUBCHAER: | don't know. |[|f you are going to
use it, it should be introduced as an exhibit.

MR. GALLERY: Perhaps | could have it marked as

Amador Exhibit No. 18 for reference. | amnot offering it
into evidence at this point.
MR SOVACH | still object. | have not been

provi ded a copy of this --

MR, GALLERY: Wth M. Stubchaer's perm ssion,
woul d pass it out to the parties.

MR. STUBCHAER: Are there objections to using this
docunent ?

MR SOVACH | object. | have got page 18 of a
docunent. There is nothing that's page 17. | don't have
page 19, and | don't have anything else that goes with it.

M5. PETER. Point of order. This particular report
was cited in the EIR which is Exhibit 30, submtted by E
Dorado County. It is on page 6-2.

MR. SOVACH: But the EIR was not the subject of any
direct testinony here. W are running far afield.

MR. VOLKER. May | make a point of order? W have
t hese i ncessant objections made on the scope of the direct.
Under 761(g), that's not a proper objection in this
proceeding. It says: Parties shall have the right to
Cross-exam ne opposing w tnesses on any natter rel evant tot
he i ssues even though that matter was not covered in the
di rect exam nation.

MR. STUBCHAER: | already ruled that he could
pursue the line questioning. Al we are tal king about is
t he use of the docunent.

M. Jackson, were you going to address that?

MR, JACKSON. Yes, sir. | was going to point out
t hat beyond the scope objections died in the courts a |ong
time ago and has been dead here fromthe tine regulations -

MR. STUBCHAER: That's not relevant to the use of
t he docunent, but the question has already been rul ed on.
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| woul d say perhaps you should just read the questions and

MR, GALLERY: If it would help, M. Somach, | do
have a conplete report and you are welcone to it.

MR. STUBCHAER Wul d that cause you to renove your
obj ection, M. Somach?

MR SOVACH: No, it does not. |If he wants to go to
the Iine of questioning, and you have allowed himto do so,
| think he should do that, and there's no need to rely upon
the witten docunent.

MR. STUBCHAER: Al'l right.

MR. GALLERY: Q M. Lynch, this docunent states in
t he second paragraph -- it begins by stating that the
natural streanflow available at your diversion daminto the
canal generally falls below the required canal diversion
during the first and second week of July, and then you
begin to draw on the storage.

The next sentence says that that water is rel eased
fromLake Al oha to nmaintain diversion requirenents. So, do
you start your draw from Lake Al oha first?

MR. LYNCH A yes, we do.

Q Then it states, by late sunmer the stream further
decreases and Lake Al oha storage becones depleted, as the
streanfl ow further decreases and Lake Al oha becones
depleted drafts from Caples and Silver are used to

suppl enment Lake Aloha. That's true, | guess.

A That's true.

Q After Labor day when Lake Al oha has been drawn down
conpl etely, Echo Lake storage is drawn upon.

A That is correct.

Q Then you say the storage in Echo is quickly depleted

and rel eases from Caples and Silver maintain power until
the last two weeks of COctober, generally when the power
shuts down for repair and nai ntenance.

A That is correct.

Q And then, when the project resunmes operation in
Novenber, releases from Caples and Silver, plus increased
streanflow fromthe winter stornms, snownrelt, provide the
wat er through the winter period; is that correct?

A That's correct.

Q Then you say there are other factors which are
considered in the use of the project storage. Echo water
is not available for release until after Labor Day holiday
because sunmmer hones on the upper end of the land are
vacat ed.
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A That is correct.

Q So, you hold that up until after the people are not
usi ng those anynore?

A That is correct.

Q And then you say these hones are inaccessible except

by four and a half mles of trail when that |ake is drawn
down?

A That is correct.

Q Then you say the sane consideration applies to
Silver Lake. There are extensive private and public
recreation devel opnents which require mai ntenance of high

| ake | evel throughout the sunmer. These factors are
considered to the maxi mum extent possible in the operation
of the project. So then, that nmeans that you hold Silver
Lake up al so because of the presence of sunmer hones and
recreation interests?

A That's basically what is presented in our Exhibit S
-- basically the sanme concept as contained within our
Exhibit S which is attached to our operating License 184 --
worded maybe a little bit different.

Q Ckay. Well then, Exhibit S was not in your exhibit
that you presented as the |icense for the PGE FERC

proj ect ?

A Yes, it is.

Q It wasn't physically in there. It wasn't in the

packet of material that was presented as part of the
Conmpany's |icense?
A Yes, it is Exhibit S
Q Ch, Exhibit S was included? | apologize. | did not
find it in ny packet. That is why |I was questi oning.

Then, just going toward the end of the third
par agraph, M. Lynch, you say under project operation, Lake
Al oha reaches its maxi num drawdown by Septenber while
Caples, Silver and Echo reach maxi num drawdown in the fal
and wi nter.

MR. STUBCHAER | have a question. You say, you
say. |Is this quoting sonmething he wote?

MR, GALLERY: No, this is quoting sonething that was
actually witten by a Departnent of Fish and Gane enpl oyee.

MR. STUBCHAER: Then, the question is, you say this
and you say that.

MR MOSS. It is apparently M. Gervais, whoever
that is, who apparently said this.

MR. STUBCHAER: You m ght rephrase the question and
say, is this what you do?
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MR. GALLERY: Yes. Maybe | can clear that up by
asking M. Lynch, what is stated here by M. Gervais in his
report, | want you to confirmthat that is, in fact, the
way you're still operating the reservoir today.

MR. STUBCHAER: He can't refer to that until we
admt it into evidence.

MR. GALLERY: For that purpose, to aid in expediting

this, I would then plan to offer this into evidence as what
appears to be a fairly accurate, up to date, description of
how the reservoirs are operated. | think it has sone val ue

to the Board to have a nore precise picture of what happens
bet ween the respective reservoirs and how P&GE says there
is nothing formal, but this appears to be as close as we
can get to a witten description of how the operation takes
place, and I think it has sone value to the proceedings.

MR. STUBCHAER: Al right.

MR. GALLERY: For that purpose.

MR. SOVACH: | have no objection, nor do | really
care one way or the other about the whole |line of
testinony. | just have sone difficulty understanding its

rel evance in light of the fact that regardl ess of how PGXE
operates, all this permt goes to is taking water based
upon that operation and the operation could be exactly |ike

that, like S, like sonething else. That's all that this
application goes to.

So, | guess ny concern is nerely rel evance.

MR. STUBCHAER: | don't know how relevant it is

going to be, but | do find it interesting to understand how
t he system oper at es.

MR SOVACH And that's fine and we have no
obj ecti on.

You can introduce it as an exhibit, if you |like, and
that's fine.

MR. GALLERY: All right. | would then offer it into
evidence, and if any of the other parties would |ike copies
of --

MR. STUBCHAER: Can we do that now, Ms. Katz?

M5. KATZ: He can do it for all the exhibits, or we
can --

MR. STUBCHAER: | mean during cross-exan nation
i ntroduce it?

MS. KATZ:. Sure.

MR. STUBCHAER: Al'l right.
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MR. GALLERY: This would be Amador County Exhi bit
No. 18, and your reconmendation, Ms. Katz, was to offer it
along with ny other exhibits?

M5. KATZ: You can do it at any tine.

MR. STUBCHAER: W will do it now.

MR. GALLERY: | will offer this as Amador's Exhibit
No. 18.

MR. STUBCHAER And for the record, would you
identify nore conpletely the docunent fromwhich this page
was extracted? | don't see that on here.

MR. GALLERY: The document is entitled Effects on
Fish and Wl dlife Resources of the El Dorado Hydroelectric
Proj ect, FERC 184, by Robert Gervais of the Departnent of
Fish and Gane, Region 2, and it is entitled, Water Project
Branch Adm ni strator of Report No. 69-2, February, 1969,
whi ch apparently is also referred to in the Environnental
| npact Report.

MR. SOVACH: From ny understanding, all that is
being offered as an exhibit is the one page regarding
oper ati on.

MR. STUBCHAER: Page 18.

MR. GALLERY: Yes, that's all

MR. STUBCHAER Al right. Wthout objection, it
i s accepted.

Wiile we are paused, M. Gllery, how nuch | onger
will you be?

MR. GALLERY: Actually, a good five mnutes, M.

St ubchaer .

MR. STUBCHAER: Al right.

MR, GALLERY: Q Next, | want to ask you, M. Lynch
assum ng that you fill the reservoirs at sone point in the
spring, May or June, could you tell us briefly then if you
then nade no power releases from Silver Lake during June,
July, August and Septenber, how would the | ake | evel drop
during those four sumer nonths?

A It would only be an estimation on ny part. The | ake
|l evel is 23.1. | would suspect that due to evaporative

| osses and instream fl ow mandated | osses through our FERC
|icense that we woul d be dropped down between 16 and 17

f eet dependi ng upon evaporative | osses.

Q By the end of Septenber?
A Sonmewhat in that nei ghborhood, yes.
Q The footage that you refer to is the nunber of feet

on your staff gage?
A That is correct, approximately 7 feet of |ost head.
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Q My next question is, assum ng that an agreenent is
made between PG&E and El Dorado for taking of sone of your
power releases for consunptive use, can you tell ne whether
an outsider could come to the Conpany and get information
about the anobunt of water being taken by El Dorado from
nmonth to nonth, or week to week, under that contract?

MR MOXSS: First of all, I would object because we
don't even know what this contract |ooks |ike or any
provision of it. It would be speculative for the wtness

to anticipate sonmething that doesn't exist or howit would
be adm ni stered.

MR. GALLERY: Well, | asked the question because ny
experience wwth PGE in the past has been when we try to
get information fromthem they invoke confidentiality and
| am concerned that an outsider mght neet the sane cl osed
door if we were to ask in the future about water taken by
El Dorado under sone kind of agreenent.

And you have to assune that there would be sone kind
of agreenent. That seens to be a given of the project.

Can the w tness answer?

MR, MOSS: Again, it is purely specul ative and
certainly M. Lynch is not a policy maker who deci des on
t he di ssem nation of information.

MR. GALLERY: M. Lynch, does keeping Silver Lake
full through the summer recreational season fit in with
P&E s power needs? Has that been your experience?

A Al'l the |akes are used to draft for power and
irrigation systemneeds later in the summer and fall.

Q And when you say later in the sunmer, are you
tal ki ng about the period -- can you be nore specific about
t he nont hs?

A Basically, under our Exhibit Sin regard to Silver
Lake, it states that the water surface will be maintained

at as high a level as possible during the sunmer nonths.
Neverthel ess, at tinmes seepage fromthe reservoir and fish
rel eases may exceed inflow making it inpossible to maintain
the lake at its full level for recreational purposes.

Q Vel |, your fishery release obligations -- you don't
have a fixed fishery rel ease obligation when the inflowis
| ess than your nunber. Do | understand correctly your fish
rel ease is two second-feet or the natural inflow?

A We rel ease two cubic feet per second when the | ake
is full. The only time we get down to natural flow is when
t he | ake has been exhaust ed.

Q "' m sorry.
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A The only time we go below two cfs is when the | ake

i s exhaust ed.

Q So that even when the natural inflowis |ess than
two cubic feet per second in August, you're still releasing
two second-feet.

A W are still releasing two second-feet.

Q Do you understand that to be your obligation under
your FERC |icense?

A We have no way of nonitoring the actual natural flow
that occurs in that basin.

Q And is that the reason you continue to rel ease two
second-feet?

A That is correct.

Q Do you have any opinion as to whether sonetines the

inflowis less than two cubic feet per second during the
sumer or | ate sumer?

A W really haven't made a determ nation on the actua
natural flow above the | ake during the sumer.

MR. GALLERY: | believe that's all | have, M.
St ubchaer .

MR, STUBCHAER: M. Creger?
CROSS- EXAM NATI ON

by MR, CREGER
Q M. Lynch, could you briefly describe historically
how t he El Dorado powerhouse and the Chili Bar powerhouse

have been operated, and ny question is directly towards
peaki ng versus baseli ne.

A Bot h power houses are used for peaking purposes. El
Dor ado uses the El Dorado forebay, if the base flowis only
producing, let's say, nine negawatts worth of power, we

w Il bring the powerhouse up to the full |oad, 21
megawatts, during the period of peak. Chili Bar is pretty
much dependent upon the upstreamrel eases from SMJD.

Q Do | understand correctly that peaking power could
be described as if this power cane to ny hone or ny area on
a 105-degree day, and | cane hone fromwork and | reached
over and turned on the power switch for the air

conditioner, and everybody else in ny area did the sane
thing, this is what peaking power is used for, to serve

t hose ki nds of needs?

A That's correct. |It's used during the peak | oad
condi ti on because hydro can respond qui ckly.
Q How then will the consunptive use by El Dorado water

that is used for peaking purposes, and this has been used
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historically -- you said historically these power plants
have been serving the peaking power type needs.

If PGXE is paid for power foregone, what happens
when those people want to turn that sanme switch on?
A It would only be hypothetical, but it would depend
upon the type of year. Eleven negawatts on our systemis
fairly small when the peaks are running 21,000 negawatts.

Q But we are actually foregoing power in that regine?
A That's correct.
Q Is the replacenent of that really available? In

ot her words, ny understanding of a hydraulic systemlike
this is you can literally bring it on |line and be
productive in a very short order of tine, so if we give
this electricity away, how do you recover it?

A Your anal ogy woul d have to assunme the water woul d be
t aken above the El Dorado powerhouse. It would depend upon
the anbunt that was taken. It would shorten the period of
peaki ng that was going on in the powerhouse.

Q One of the results of this proposal is the positive
| oss of electrical peaking power. It is not sonething that
can be repl aced.

A What woul d have to happen, however small it would

be, the base | oad of the plants would have to cover that
during those periods of tine.

Q So, in one respect, | amkind of swtching
resources, | amswtching a water resource for an oi
powered or fossil fuel.

A Yes.

Q Your current discussion wwth M. Gallery addressed

the maxi mum | evel of Silver Lake, and many of us have been
dependi ng upon the tables in Appendix A of the EIR to nmake
anal yses and this sort of thing, and we have a difference
in the nunbers there.

If | take the nunbers that are in the table which
Sierra Hydro-Tech testified to earlier this week were
derived formthe USGS data, and di scussions wth PG&E and
that sort of thing over the years, the difference between
the high and low | evel of Silver Lake in the tables is 22.7
feet, and you said in this testinony just now 23.1, which
is a l.6 foot difference.

| amnot using this to try and discredit the
i nformation, but people have relied upon these other
nunbers and clarification is needed, not necessarily at
this instant.
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A | can't address the EIR but there is a nunber of
different elevations for the same storage. The USGS has
their datumthat is sonetines reported. PG&E has their own
dat um above nean sea | evel and then there's the actual

staff gage datumthat we use to report all reservoir

el evati ons.

Q Okay. That's part of ny testinony when we get down
to that. But that wasn't really what | was tal king about
right now | amjust tal king about the fact that using
PG&XE datum everybody using PGE datum Sierra Hydro-Tech
has said fromzero to full is 22.7 and you just said it was
23.1. | amjust asking that we get that resol ved.
A 23.1 is the maxi num wat er surface storage on the
| ake.

MR. STUBCHAER: On whi ch dat unf
A On the staff gage.

MR. STUBCHAER: On the staff gage?
A Yes. | believe the EIR related that to the USGS
dat um

MR. STUBCHAER: So we need to check on the datum

MR. CREGER  Yes, but that certainly needs to be
resol ved because many people are and have presented data in
this hearing based on the other nunbers.

MR, STUBCHAER: Al right. Thank you, M. Creger.

Do you have any redirect, M. Mss?

MR MOSS: No, sir.

MR. STUBCHAER | amsorry, | forgot staff.
EXAM NATI ON
by MB. KATZ:
Q M. Lynch, this goes to questions 14 through 17 and

the answers in your testinony.

To your know edge, will PG&E grant access to the
applicants to any or all of their four storage reservoirs,
to operate themto store water?

If you don't know, you can say so.

A | don't know.

Q Again, to your know edge, will PG&E grant access to
the applicants to El Dorado Canal diversion works or to the
canal itself to operate it to divert water?

A That, | don't know either.

Q Agai n, the sanme question, to your know edge, wll
P&E aut horize the applicants to have any ability to
physically control the water?

A That, | don't know That would be a matter of
future negotiation.
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Q And do you know whet her any negotiations wll be
entered into in the future?
A | have heard of no pl ans.

M5. KATZ: Thank you.
MR. STUBCHAER Anyone el se?
EXAM NATI ON

by MR.  LAVENDA:
Q M. Lynch, you responded to M. Gallery's questions
concerning inflow and projections for operation at Silver
Lake stating that you have three snow stations that you
nmonitor on a nonthly basis in the watershed to Silver Lake.
Are there conparable nonitoring stations in the watershed
of Capl es and Al oha?

A There are none up in the wlderness area. W have
to draw correl ations for that.

Q What about Capl es?

A Yes, there is.

Q In response to the question concerning sunmer

inflows to Silver Lake, you stated that you had no
measuri ng devi ces.

A W have no neasuring devices upstream of the
reservoir which could be used to determ ne the natural flow
condi tions.

Q I nfl ow condi tions.

A I nfl ow conditions. W have USGS and FERC nandat ed
stations that nonitor the fl ow rel eases.

Q Okay. Is that true at all three | akes?

A That is true at all of our facilities.

Q You nentioned in your testinony, | believe at page

2, that there are certain inflows under your existing water
rights to the EIl Dorado Canal in addition to the Al der
Creek 15 cubic foot per second |icensed direct diversion.

A (The wi tness nodded.)

Q Are there nmeasuring devices on these inflows to the
El Dorado Canal to which you have rights?

A There is a neasuring device on Al der Creek.

Q How about the ot her creeks downstreanf?

A Qur ditch tenders turn in flow readi ngs based on
esti mates.

Q Are those flow readi ngs avail able to Departnent of
Wat er Resources and in turn the general public?

A | believe they are.

Q Under the current agreenent with El Dorado, you

supply about 15,080 acre-feet per year. How do you
determ ne the turnout of these anobunts from your systenf
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A That is released at our El Dorado forebay. It has a
suppressed weir and digital recorder that reports the water
el evati on every 15 m nutes.

Q Are those recordi ng values avail able to DWR and/ or
the general public, or are those private information of
PGEE?

A We send EID a statenent of the deliveries on

nmont hly basis. They could be obtained through El Dorado
Irrigation District as a public agency.

MR. LAVENDA: All right, thank you.

MR. STUBCHAER: Any redirect?

MR. MOSS: No.

MR. STUBCHAER: Al right. Do you wish to --

MR MOSS: | wish to offer into evidence the six
exhibits that | listed earlier, the map of the project
area, the EIl Dorado FERC License 184, the Chili Bar License
2155, the 1919 agreenent, the witten testinony which we
have | abel ed as 5-A, and M. Lynch's qualifications |abeled
as 6.

MR. STUBCHAER Are there any objections to the
acceptance of these exhibits?

Does staff agree wth the nunbers?

MS. KATZ: Yes.

MR. STUBCHAER: Hearing no objection, they will be
accept ed.

Thank you, M. Mbss.

Next is the testinony of the Sacranmento Minicipa
Uility District.

MR O BRIEN. M. Stubchaer, | have an additi onal
exhibit which | amgoing to pass out to staff and other
partici pants.

MR. STUBCHAER M. O Brien, let's discuss timng
procedure. Are you going to make an opening statenent?

MR OBRIEN. No, |I ampleased to advise we have
reached agreenment with the applicants on sone permt terns,
and ny intention would be to put our evidence into the
record on a fairly summary basis and nmake ny w tnesses
avai | abl e for cross-exam nati on.

To the extent there is any, | think we would be able
to finish in ten mnutes at nost.

MR. STUBCHAER Al right. What is being distri-
buted is 13-A dated yesterday.

Are there copies for all parties?

MR O BRIEN. Yes. Just so the record is clear, M.
St ubchaer, that exhibit has been marked as 13-A.  Yesterday
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| circulated to staff an exhibit marked Exhibit 13, which
we |ater determned wasn't quite there in terns of an
agreenent. It is ny intention to offer 13-A into evidence
along with SMUD s Exhibits 1 through 12, but not to offer
13.

MR. STUBCHAER Al'l right.

MR OBRIEN. | will be gin with the exam nation of
John H Itz and then Brian Jobson.
JOHN HI LTZ,

havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by MR. O BRI EN:

Q M. HItz, would you state your full name for the
record?

A John Hiltz, Hi-l-t-2z.

Q And were you here to take the oath a couple of days
ago?

A Yes.

Q s SMJUD Exhibit 8 a true and correct copy of your
qualifications?

A Yes, it is.

Q And your current title at SMJUD i s Manager of
Generation Qperations; is that correct?

A That's correct.

Q s SMJUD Exhibit 1 a true and correct copy of your
testinmony offered in this proceedi ng?

A That's correct.

Q And is SMJID Exhibit 3 a true and correct summary of
your SMUD water rights for the upper Anerican R ver

proj ect ?

A That's correct.

Q And is SMJD Exhibit 4 a true and correct copy of a

conforned set of the FERC License 2101 terns and
condi ti ons?

A That is correct.

Q And SMUD Exhi bits 6-A through D, are those graphs
that were prepared under your direction and control ?

A That's correct.

Q And those graphs accurately depict SMJID s tota
storage in the UARP for dry, average and wet years; is that
correct? You can expand on that, if you would |ike.

A | would say that they depict our operation and use
of that storage.
Q kay. And Exhibit 7, was that al so prepared under

your direction?

50
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A That's correct.
Q And what does that depict?
A That just shows the storage in dry, average and wet

years on a nonthly basis.

MR O BRIEN. M. Stubchaer, it is not intention to
have hi m summari ze his witten testinony unless you would
like himto do that.

MR. STUBCHAER It is your choice .

MR. O BRIEN. kay.

BRI AN JOBSON,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by MR. O BRI EN:

Q M. Jobson, could you please your full name for the
record.

A Brian Jobson, J-o0-b-s-0-n.

Q You were al so here when the oath was adm ni st ered?
A Yes.

Q s SMJUD Exhibit 10 a true and correct copy of your

qualifications?

A Yes, it is.

Q And what is your current position wth SMJD?

A Seni or Power Contract Speciali st.

Q s SMUD Exhibit 9 a true and correct copy of your

—

estinony that you prepared for this proceedi ng?A

Yes, it is.

Are SMUD Exhibits 11 and 12 true and correct copies
agreenents and suppl enental agreenents between SMJD and
e County of El Dorado?

Yes, they are.

And finally, is SMJD Exhibit 13-A a true and correct
opy of the terns and conditions under which SMJUD would
ithdraw its protest to these applications and petition?

If the terns were adopted by the Board, yes, it is.
MR. O BRIEN: Now, we have a couple of housekeeping
matters. | believe in M. Jobson's testinony there were a
couple of small nodifications which I just wanted to

i ndicate for the record.

2ol Jal-Fob=

>z

The first one appears on page 9, line 27, and that
is SMJUD Exhibit 9.
Q Coul d you explain the change, M. Jobson?
A The change is to delete the word hydro on line 27.

MR. LAVENDA: \What page?
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A Page 9 of ny testinony, delete the word hydro, so
that replacenent costs system power with a simlar
dependabl e capacity.

Q And al so, on page 4, lines 19 and 25 of SMJD Exhi bit
9, could you al so explain those changes?
A The word dependable is deleted as the testinony is

trying to distinguish the instantaneous capacity and
dependabl e capacity, so in order to nmake that
differentiation clear, the word dependable is deleted from
t he di scussion of instantaneous capacity.

Q And finally, in M. H Itz testinony, which SMJD
Exhibit 1, on page 6, paragraph 1, the reference in this
paragraph is to SMJID Exhibits 6-A, 6-B and 6-C. It should
be to SMUID Exhibits 2-A, 2-B and 2-C, | believe. 1|s that
correct?

MR HLTZ: A Exhibits 2-C, 2-B and 2-A
respectively.

Q Wiy don't we read that paragraph as it should read.
A The second to the |ast sentence in that paragraph of
SMUD Exhi bit 2-C graphically depicts the changes in the
District's UARP water stage pattern for the dry years since
1990. SMUD Exhibits 2-B and 2-A do |ikew se for the
average and wet years respectively.

MR OBRIEN. Wth those changes, M. Stubchaer, |
woul d of fer SMUD Exhibits 1 through 12 and 13-A

| would also ask M. Sormach if he would briefly
state the position of his client wth respect to the
proposed permt terns.

MR. STUBCHAER: W will rule on the exhibits after
we see if there is any cross-exam nation.

MR, SOVACH Wth respect to the proposed Exhibit
13-A, which is a proposed termor condition to be inposed
upon the permts, it is our understanding that if those are
included with any permt issued by the Board, that would
take care of and resolve the SMJD protest.

s that correct?

MR O BRIEN. That is correct.

MR. SOVACH: Under those circunstances, we have
stipulated to the inclusion of this termin the permt
subject only to ratification by our respective boards.

We do, however, have sone authority on their part
that indicates that there will be no problemw th that. W
just sinply need formal ratification before we have the
authority to actually go ahead and execute it.
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What | would like to propose is just sinply drafting
a letter to the Board as soon as the respective agency
boards have been able to neet to ratify our concurrence
her e.

MR. STUBCHAER: We understand this can resol ve
SMJD s protest, but | amremnded it doesn't bind the
Boar d.

MR, SOVACH No. | understand that. In fact, ny
understanding is that it only resol ves SMJD s protest
assuming it is added to the permt.

MR OBRIEN. That is correct, and for the record,
that was why | went ahead and offered our evidence into the
record, but | understand this is not binding on the Board.

MR, STUBCHAER Al right. M. Jackson

MR. JACKSON: Is the ratification of this particular
docunent according to law going to result in | eaving open
the record for other evidence in that regard?

MR. STUBCHAER: The record will be held open to
recei ve the docunents approving this exhibit and wll be
circulated to all the parties, and you will be given an
opportunity to comrent on it, if that is the question?

MR, JACKSON. That's nobst of nmy question.

| woul d assume then that -- the notice indicates
that we are to file our legal and factual briefs within 20
days fromthe close of the haring. | would take it that

the 20 days woul d then begin when we are notified that the
hearing record is cl osed.

MR. STUBCHAER: M. OBrien, how long do you think
it wll take for the governing boards of SMJD to act on
this exhibit?

MR O BRI EN: |l will direct that to M. Jobson. It
is kind of hard to tell
MR JOBSON: | think that could be acconplished

within 30 days.

MR, STUBCHAER: All right. W wll give the
additional tinme to comment, and closing argunents after the
recei pt of that.

MR. JACKSON: And the parties will all be notified
of that?

MR. STUBCHAER: Yes.

MR, GALLERY: M. Stubchaer, with regard to the tine
period that M. Jackson just nentioned, about filing
closing briefs and comments, do | understand the tine
period begins to run fromthe cl ose of the hearing? The
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reason | ask that is | find it sometinmes inportant or very
hel pful to go back and check the transcript of the hearing.

MR. STUBCHAER: The date will run fromthe date
that final docunent from SMJUD approving this 13-A are
circulated to the parties which will give an additional
tinme.

MR. GALLERY: Yes, but then, the question is, wll
the Board have a copy of the transcript at that tine so
that if any parties should want to check the transcript in
finalizing their witten argunents, it is sonetines
hel pful. It would be inportant at the tinme that we have to
do any closing argunents not start earlier than the tine
the transcript if available.

MR. STUBCHAER: | see your point.

M5. KATZ: | would also ask if you intent to rely
heavily on the transcript, you order your own copy.

MR, GALLERY: | would submt on behalf of ny client,

we couldn't probably afford to order our own copy and woul d
probably want to exam ne what the Board has on file. Qur
own copy at Alice's price wiuld be too expensive.

MR. STUBCHAER: That raises an interesting point
because we said at the beginning of the hearing that
parties nmake their own arrangenents with the court reporter
to get copies of the transcript.

M5. KATZ: That is true, and under the terns of the
contract with El Dorado, we have an expedited process here
and the staff will be relying on the transcript and have
first call on its use, so that is why | suggest that
whether it is M. Gllery or anyone else, if they are going
to be relying on the transcript, they are going to have to
order their own copy or nmake provisions with soneone to be
borrow ng copi es.

MR GALLERY: | would want the Board to understand
that's easy to suggest, but it can be very expensive. |If
there is any way around that, we would try to avoid it.

MR. STUBCHAER Al right, who wi shes to cross-
exam ne Sacranmento Miunicipal Uility District, and staff,
if you want to exam ne, raise your hands.

M. Mss, M. Jackson and M. Creger. Al right.

CROSS- EXAM NATI ON
by MR, MOSS:
Q M. HIltz, as far as you are aware, does SMJD intend
to file this proposed agreenent or permt termactually
with the Federal Energy Regul atory Comm ssion and to
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ot herwi se seek either their approval or anendnent of SMJD s
| i cense, project license to include this?

MR HILTZ: A Not to ny know edge.
Q Does SMUD take the position is it not necessary to
secure an anendnent or approval from FERC?

MR OBRIEN. That calls for a |egal conclusion. |

obj ect.
MR. STUBCHAER If he can't answer, he can say he
can't answer.
A | can't answer that.
Q Are you aware that sone of the water rights that may

be involved in the SMID facilities that are nmentioned in
this proposed termare currently held between SMJD and
PG&E?
A No, | am not.

MR MXSS: | will just sinply say that we will have
di scussions with SMJD about the consent of PGE to the
extent that we have joint water rights for the Slab Creek
Reservoir.
Q Is it the intent of the parties to this agreenent
that the applicants will store water in Slab Creek
Reservoir?

MR OBRIEN. | amgoing to object to the extent it
asks for testinony as to the intent of the Board of
Directors of SMUD. | think that is an inproper question.

MR. STUBCHAER: Coul d you rephrase the question?

MR MXSS: Q On the face of it, it says permttees
shall receive at Slab Creek Reservoir under their permtted
water rights. Do you interpret that to nean that they wll
store water at Slab Creek Reservoir?

A | think it is our intention that they will supply
water as they take it out or within a reasonable tine
frame. | do not think that would invol ve storage.
Storage, | believe, is interpreted to be in excess of the
time period we are tal king about.
Q Is it your understanding that the diversions from
the Wiite Rock penstock, even as permtted under this
proposed term wll still affect the generation of
electricity or capacity?
A That's correct.

MR JOBSON: | would like to clarify that. Wether

it is capacity or energy depends on how the terns are

wor ked out. Capacity, in fact, may be avoided. There wll
likely be very little inpact if the water is diverted, but
capacity is |less certain.
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As | read this proposed term it is by and large a
series of agreenents to agree. Wuld you agree with that
characterization?

MR JOBSON: A Yes.

Q And what woul d happen if, in fact, the parties are
unabl e to agree?

A | am not going to specul ate what woul d happen in the
future, but | wll speak for SMJD, it is our understanding
that agreenent will be immnent and is inmm nent, and can be
reached under reasonable terns acceptable to both parties.
Q Wel |, because P&&E, in essence, objects to the Board

utilizing such a termwhich is basically an unenforceable
agreenment to agree.

MR. STUBCHAER: Your objection is noted and wll be
consi dered in weighing the evidence.

M. Jackson, how long will you take?

MR, JACKSON. Not very | ong.

MR. STUBCHAER: | thought what we would do is break
for lunch now and resunme the cross-exam nation after | unch.
And we w Il reconvene at 1:10 p. m

(Noon recess)

VEDNESDAY, JUNE 16, 1993, 1:10 P. M
--00o0- -

MR. STUBCHAER We will conme back to order and
resune the El Dorado water rights hearing.

The Sacranmento Municipal Uility District is being
Cross- exan ned.

The next examner is M. Creger.

CROSS- EXAM NATI ON

by MR, CREGER:
Q You gentl enen heard ny questions of PGE. Can you
answer the sane basic thing with respect to your facility?
The power house is used for peaking power or baseline power?

MR HLTZ: A It's, first of all, used for
regul ation and water that we have in excess for regul ation
on a two-year basis is used for peaking.

MR. O BRIEN. Excuse ne, we are tal king about Slab
Creek Reservoir?

MR, CREGER  Yes.
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Q That cones out of White Rock powerhouse, power
generated by White Rock?

A Correct.

Q You are going to |lose the water feeding that power
plant. Could you expand upon regulation? | amnot that
famliar wwth it.

A In meeting the m nute-by-mnute, second-by-second

| oad changes, we have to have facilities on line ready as
you turn on your air conditions to pick up that additional
| oad, and that is regulation.
Q What does it nmean to essentially be paid for power
f oregone, and one question in that regard is, are the
dollars paid for power foregone equal to, less than, or
greater than the power you woul d have generated the revenue
fronf

MR JOBSON: A | think I can answer your question.
Power foregone neans power that would have been generated
had not a certain event taken place, for exanple,
di ver si on.
Q And then, to receive paynents for that, are those
paynents greater than, equal to or less than the noney you
woul d have gotten fromthe power had you generated it, in
general terns?
A W generate the power to nmeet |oads, not to derive
direct revenue. So. the concept is that the paynent woul d
be our replacenent cost; in other words, the cost of what
we woul d have to do to go out and build repl acenent power
to replace the power which was foregone.

Q But if p[power is foregone, that still doesn't stop
the user fromturning on the switch

A Which is why we have to get replacenent power so he
wi || have power when he turns on his swtch

Q So, in theory, the dollars that cone in for power
foregone go out to buy the power to replace it?

A W will have to incur costs to replace that power.

Those plants were constructed quite a long tinme ago and as
| said, there isn't a dollar streamcom ng out of those
plants, there is electricity comng out of the plants and
we Wil go replace that electricity at our marginal cost;
in other words, our cost of going out and getting that
power and bringing it to load to serve the |load that would
have been served had we not foregone this other power.

| cannot tell you the dollars for this power
generated are the sane because, |like | say, power is
gener at ed, not noney.
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Q | wasn't leading up to whether it was a noney-nmaki ng
operation or not, but --

A | hope | have answered your question.

Q So, in doing this, the power again, if you use it

for regulation, the need to regulate is now The people
turn on the swtches and they need to do that now.

Do you have sources for achieving that sanme support?
How does that get set up or preprogramred, or what have
you?

We are tal king about a case where we know t he water
is going to be used for consunptive purposes; how do you
preprogramall the rest of the support necessary to handl e
t he power needs?

A We woul d have to have repl acenent power arranged
prior to the tinme the diversion was nmade so it would be
there ready to neet the purposes that the generation
previously net and there is enough notice requirenent and
such that we will be in a position to do that.

Q Does that cone fromw thin the SMJD system or
external ?

A The power that would replace that power which would
have been generated?

Q Yes.

A We woul d have to have simlar capability, i.e.

peaki ng and regulation in order to neet the sane
requirements that were net previously.

Q Where does that power exist? It's got to conme from
sonewher e?
A Currently we are replacing the power that was

generated by Rancho Seco, which has been supplied by
contract in the interim And we would have to acquire an
addi ti onal anount of power, and we are continuing to
acquire power over tinme to neet increased |oads so this
woul d just place another increnent of replacenent power in
our acquisition program and the cost for doing that, I
can't give you.

W have a resource acquisition strategy that has
been published to acquire power and it doesn't identify
where each kilowatt cones from All the resources are
integrated to neet |load, and this would just be another
resource that had to be brought on Iine to neet |oad, so |
can't give you a specific answer.

Q Okay. Do you think the power foregone here is going
to require new facilities fromwherever the sources are,
wher ever you would get this power fronf
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s the consunptive use of water going to drive you
not necessarily to plants to be built, but additional
capability, or is it all sitting out there just waiting to
be used?

Does the power grid, and | don't know what that
means, have excess capability, and then can draw upon it?
A There are two places we woul d repl ace the power,
bui | di ng new power plants and purchasing it. And since we
are building power plants and purchasing presently, and
will be doing both in the future, it is really not possible
to say where exactly that kilowatt or negawatt is going to
cone from It could cone fromany nunber of sources.

Q Okay, but at least it would be on |ine when needed.
It will be avail abl e whenever t he proposed agreenent here
becones fact?

A That's what we anticipate, that we will reach
agreenent and go out for whatever power we will have to
have for replacenent, and we will do that in a tinely
manner so we can continue to neet | oad.

Q So, in the near term we are entering into an
agreenent that anticipates that this can be done, but it
hasn't been assured nor has it happened?

A Are you referring to this Exhibit 13-A as the
agreenent ?

Q Yes. |'msorry.

A This is just a permt term It isn't inreality an
agreenent. It contenplates further agreenents which wll
resol ve those issues.

Q Whi ch are not in place?

A That's correct.

Q So this docunent is a step in supporting the

i ssuance of permts and yet all of the necessary steps to
replace the power aren't in place yet?
A | think that is correct. | want to qualify
sonething | said. There are two contracts in place, the
1957 and 1961 agreenents, and we expect working together
with EIl Dorado to resolve this problem and have things in
place in a tinely manner.

MR. CREGER  Thank you.

MR, STUBCHAER: M. Jackson

CROSS- EXAM NATI ON

by MR.  JACKSON:
Q There is no question that the El Dorado project
causes a loss in hydro generation; is that true?

MR HLTZ: A That's correct.
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Q Where do you | ose the hydro generation, at what
facilities?

A At our White Rock facility.

Q Does your White Rock facility provide water to the
Chili Bar facility of PG&E bel ow?

A That's correct.

Q So, when water is diverted from Wite Rock for
consunptive use, it not only affects your hydroelectric
generation, but P&&E s Chili Bar electric generation?

A There will be | ess water going to Chili Bar.

Q What is your FERC |icense nunber?

A 2101.

Q Li cense 2101, does it have any authorization to
divert water at Wiite Rock for consunptive use?

A No, it doesn't speak to that.

Q You physically are going to be handling the
diversion of water; aren't you?

MR JOBSON: A It is not resolved at this point,
but there will be an operating agreenent between El Dorado
and SMJUD that insures that that will be handled in a safe
and reliable manner.

Q So, you will be signing a contract to allow a
consunptive use your facility for a purpose not in your
FERC | icense; is that correct?

A Let me clarify. | don't think it is quite clear.

We have signed agreenments in 1957 and 1961 that contenpl ate
use of our facilities. There is correspondence in the
records that indicate FERC was well aware of that at the
time, and in the proceedings there was di scussion and the
parties were all aware that was the case.

Does that clarify it?

Q Vell, if | can go a step further, there was

di scussion, but there is no condition in your FERC |license
that allows you to divert water for consunptive use; isS

t here?

A | am not aware of one.

Q And you propose to all ow sonebody to use your
facility to divert the water for consunptive use; right?
A | cited we have executed contracts in the past that

contenplate that in return to the other obligations on the
part of the parties.

Q Are those contracts in the past a part of your FERC
i cense?

A | do not believe so.
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Q Now, how nmuch water that is presently in your Wite
Rock facility that is used for hydroelectric generation
w Il be foregone for that purpose as a result of this
proposed agreenent ?

A The diversions at El Dorado is proposing are from
wat er that presently conmes down the South Fork and fl ows
into Slab Creek Reservoir.

Q What percentage wll go now for consunptive use
i nstead of hydro generation?
A | couldn't give you a percentage. The rights that

El Dorado has applied for, as | understand them are rights
to water which presently flows down the river and fl ows
into Slab Creek Reservoir, and is either diverted through
the fish watt rel ease or diverted through the Wiite Rock
penst ock, or goes over the spillway occasionally.

Q What changes in operation will diverting to
consunptive use cause for SMJD s project at Wiite Rock?
A Well, until we have the terns, and the hours, and

the anbunts, and the quantities commtted to, we can't give
you a specific answer as to exactly what changes in
operation are antici pated.

Q If you cannot tell ne what changes in operation are
going to take place, how do we know what effects there wll
be on the environment in the area of Slab Creek Reservoir?

A | guess | don't claimto know what effects there
will be on the environnent.
Q Have you done any environnmental docunentation either

for FERC under the NEPA procedure, or for the Board under
the CEQA procedure to determ ne what environnental effects
w Il be caused by the change in operation of changing from
power generation to consunptive use?

MR, HILTZ: A You are speaking of above the dans in
Sl ab Creek?

Q Yes.

A W have done none as has been testified to here by
others. The change in elevation due to the daily flows
based on EID s testinony would be | ess than a foot,

possi bly | ess than six inches.

Qur normal operating fluctuations vary fromsix to
ten feet under reservoir operations, so this is well within
t he norrmal operation.

Q It is well within the normal operation, but how
about the frequency of the changes? WII they be nore
frequent than they presently are because of the consunptive
wat er bei ng taken out?
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A Qur operations would change within those limts on a
dai |l y basis.
Q So the frequency changes then wll be daily?
A They woul d be screened by our changes. You couldn't
tell the difference.
Q How do you know that, sir? Wat docunent are you
referring to to provide you the basis for that opinion?
A Just ny operating know edge of that particul ar
reservoir.
Q But there have been no studi es done?
A We do provide actual operating el evations of that
reservoir on a daily basis.

MR OBRIEN. | would |ike to state for the record
SMIDwill, in effect, with the negotiation and execution of

any operating agreenent, conduct any and all environnental
reviews that is required either under CEQA or NEPA

MR, JACKSON. And you will provide that, | take it,
on atime frame that will allowit to be in front of the
Boar d?

MR OBRIEN W wll provide that as required by
t hose | aws.

MR JACKSON. Q Calling your attention to the
di version of water between Wiite Rock and Chili Bar, as the
water is taken off for consunptive use, would you expect
that there will be an effect on the white water rafting
caused by the water being diverted out of the streanf

MR JOBSON: A That is not a subject of ny
testinony and | can't comrent on it.

Q Is there any one here who knows what that will do to
the white water rafting in the Lotus reach with | ess water
reaching Chili Bar?

MR HLTZ: A W have not |ooked at that.
Q You are aware that PGE can only rel ease water from
Chili Bar that they receive fromWite Rock; are you not?
A That's correct.
Q So, renoval of the water at White Rock, even with
SMUD s agreenent, you have indicated affects Chili Bar
power generation, so it is fair to say that it also affects
the nature and duration of the flows below Chili Bar?

MR. O BRIEN: Asked and answered. The w tnesses
have indi cated they have no opinion on this issue.

MR, JACKSON: No opinion because they don't know
what happens?

MR. O BRIEN. Because they have not studied it.
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MR. JACKSON: Q You have not studied the effects on

white water rafting?

A No.

Q Does SMUD intend to apply for an anmendnent of their
FERC license as a result of this agreenent?

MR. O BRIEN. Which agreenent are you referring to?

MR. JACKSON: The proposed permt condition and any
agreenent in support of it.

MR JOBSON: A This is not an agreenent as it is
proposed. It contenplates further agreenent. |If a FERC
anendnent is required, we will apply for it, but we have
not made a determnation at this point if one wll be
required or not.

Q And, therefore, because you don't know whether or
not you need an anmendnent from FERC or will apply for an
amendnent, you don't know what environnmental reviews you

w Il do about effects, both on hydro generation bel ow you
and white water rafting bel ow you?
A W will do those required by | aw.

MR. JACKSON:. M. Stubchaer, | would ask that the
hearing be left open for the environmental reviews if they
are, in fact, necessary, because until we have the
operational criteria of any agreenent that is proposed,
there is clearly no way to determ ne whether or not the
Board or the Federal Governnent has conpleted its
envi ronnmental review requirenents.

MR. SOVMACH: M. Stubchaer, if I mght be heard on
this issue, we believe that in the context of this hearing
and in the context of what is being proposed, there has
been probation report environnental review that has been
conducted. In fact, in the EIR that has been submtted to
this Board is that the inpacts of the reoperation, or the
type of operation that is being contenplated is exactly
what was bei ng anal yzed in that environnental docunent, and
as part of that, whether or not M. Jackson likes it, we
did determne that there would be a significant inpact upon
rafting dowmmstream That's on record.

| guess you could focus questions to SMJUD on whet her
or not we are contenpl ating doi ng anyt hi ng ot her than what
was discussed in ternms of operations in the existing
envi ronment al docunents which have been subm tted here
today, or yesterday or the day before.

MR. JACKSON: M. Stubchaer, there is a substanti al
difference in the two duties of the two agencies. The E
Dorado County WAter Agency essentially did make a finding
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there would be a significant adverse inpact on white water
rafting by this project. They then did a statenent of
overriding considerations. That is their right.

That is not the same as SMJD s duties under both
Federal and State environnental |aws. They have not nade a
finding of overriding consideration and, in fact, they have
prepared no docunents that would enable themto do that.

Consequently, the statenent of overriding
consi deration does not cover SMJID s part of this agreenent.

MR. STUBCHAER It is my understanding that only
one environnental docunent is required for a project, and
nmust be prepared by the | ead agency.

MR. SOVACH: Moreover, it is inaccurate to say that
there was a finding of overriding consideration. Those are
al so exhibits. |If one reviews those, they will find that
is not the way the District and the County handl ed t hat
i ssue, but that instead, there was proposed mtigation to
reduce the level of inpact to insignificant. There may be
di sagreenent as to whether or not the reduction is
significant or insignificant, but yet the anal ysis was
conducted as part of the CEQA docunent, and it can be
adopt ed by any agency in support of the actions they m ght
t ake, assum ng, of course, that it is even relevant to
t heir actions.

MR. STUBCHAER: M. Jackson, we will not hold the
hearing record open to receive the information that you
request ed.

MR, JACKSON:  You will not?

MR. STUBCHAER: W will not.

MR, JACKSON. Thank you. | have no further
guestions

NR. STUBCHAER: Does staff have any questions of
SMUD?

MR, FALKENSTEIN. M. Jackson answered ny question.

MR. STUBCHAER: Do you have any redirect?

MR. O BRIEN: No.

MR. STUBCHAER Do you wish to offer the exhibits?

MR O BRIEN. Yes, M. Stubchaer. | would like to

reoffer SMUD Exhibits 1, 2-A, Band C 3, 4, 5 6-A B, C
and D, 7, 8, 9, 10, 11, 12 and 13-A

MR. STUBCHAER: Does staff agree with those nunbers?

MS. KATZ: Yes.

MR. STUBCHAER  Any objection to receiving these
exhibits? |If not, they are received into evidence.

Does that concl ude your case?
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MR. O BRIEN. Yes, thank you.
MR, STUBCHAER: U. S. Bureau of Reclamation, M.

Tur ner.

MR. TURNER  Good afternoon, M. Stubchaer. | am
Jim Turner, Assistant Regional Solicitor in the Pacific
Sout hwest Region for the Departnent of the Interior. | am

representing the U S. Bureau of Recl amation.

| would just like to nake a qui ck openi ng statenent,
if I mght.

As you know, the Bureau of Recl amation operates the
Central Valley Project which includes Fol som Dam and
Reservoir, and a nunber of dams and reservoirs on the South
Fork of the Anmerican River.

Il will be calling three witnesses today. M. John
Renning, the first witness, will be advising you of the
manner in which the permtted request by the applicants
Wil interviewwth the inplenentation of Reclamation's
water rights permts for the operation of Fol som and N nbus
Dam and Reservoirs to achi eve the purposes for which they
wer e oper at ed.

My third witness is Ms. Kay Mbore, who w Il advise
you of the itens which nust be addressed in a contract
bet ween the applicants and Reclamation to permt the
applicants to use Sly Park Reservoir and/or Fol som
Reservoir for the storage and/or conveyance of water for
whi ch they are seeking permts.

Essentially, the applicants are seeking water rights
permts which will allow themto do two things:

First of all, the permits will allow themto divert
and nmake consunptive use of Anerican R ver water that would
ot herwi se be available to Reclamation for Reclamation in
Fol som Reservoir.

Secondly, the witten testinony and the oral
testinony that was presented earlier by the applicants
indicates that they intend to use Sly Park Reservoir and
Fol som Reservoir to either store and/or divert the Anmerican
Ri ver water.

However, as has been pointed out in the previous
testi nony and cross-exam nation, the precise details of the
manner in which they intend to use those facilities has not
yet been presented in any great detail.

The applicants are asserting that the watershed of
origin provisions of California |law entitles themto divert
and nmake consunptive use of water fromthe Anerican R ver
even if those diversions and the use reduce the anmount of
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American R ver water available to Reclamation for storage
and diversion from Fol som Reservoir pursuant to the water
rights permts of the United States.

That argunent may have some nerit if Fol som
Reservoir was operated exclusively for the purpose of
exporting water fromthe Anerican R ver watershed.

However, that is not the case. Folsom Dam and Reservoir
are operated primarily to nake water avail able to water
users within the Arerican R ver watershed, to provide
downstream fl ows sufficient to protect fish and wildlife
resources and habitat in the |lower Anmerican and to provide
wat er necessary to achieve and maintain the applicable
Delta water quality standards.

As you are undoubtedly aware, in light of a
reasonabl e and prudent alternative that is contained within
t he bi ol ogi cal opinion that was issued by the National
Marine Fisheries Service in connection with the winter run
chi nook sal non, Reclamation is going to be required, and is
now required to rely nore heavily on rel eases from Fol som
Reservoir to achieve and maintain the Delta standards than
t hey have been in the past.

Furt hernore, under Federal Reclamation |aws,
specifically the Warren Act of February 21, 1911, and as
suppl ement ed by Section 305 of the Reclamation | aw and the
State's Energency Drought Relief Act of 1991, the
applicants are entitled to utilize Sly Park Reservoir or
Fol som Reservoir only if they enter into a contract with
the United States pursuant to those statutes, and such a
contract has not as yet been negotiated between the
applicants and Recl amati on.

As | previously nentioned, since at this point those
negoti ati ons haven't begun and the testinony and exhibits
do not clearly indicated precisely how and when those
reservoirs are going to be used, it has been very difficult
for the Bureau witnesses to fully analyze and identify the
preci se inpacts that this proposed project wll have on the
Central Valley Project.

The final thing | would just like to point out for
your attention, M. Stubchaer, is that the matters that we
are going to be discussing today are of great inportance to
t he Bureau of Recl amation because we feel that there is a
very very good possibility that in this type of project
t hese types of permts are, in fact, nmade available to
these applicants, that it is highly possible that we w |
be seeing nunmerous other very simlar applications filed in
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connection wth other power reservoirs throughout the State
addi ng consunptive use and integration of those uses in
those projects as well, which can have a significant inpact
statewi de on the operations of various existing storage
projects that have been relying on water supplies fromthe
power reservoirs in the past, not just the Central Valley
Project, not just the Reclamation reservoirs, but private
projects as well.

So, we have attenpted to present to you the
information we can in the best detail possible, so that you
can give this reasonable evaluation, and we would certainly
intend to present a brief to you after the close of this
hearing identifying the I egal issues that we think are
critical to appropriately resolve this matter and ot her
simlar matters that we anticipate may be coming up in the
very near future.

So, with that, I would |like to now go ahead and --

MR. STUBCHAER: | would |ike to ask you a question
on the Warren Act. You referred to the original Warren act
of 1911.

MR. TURNER:  Yes.

MR. STUBCHAER Was that recently anmended to permt
use of Bureau facilities by non-projects for nunicipal and
industrial water that wasn't permtted under the original
act?

MR. TURNER: That's very close. As | nmentioned in
ny presentation, we had the original Warren Act which
aut hori zed the Secretary to all ow hol ders of non-project
water rights to utilize the excess capacity of the
Recl amation facilities for the conveyance of storage of
water for irrigation purposes only.

Then, as | mentioned, in Section 305 of the State's
Emergency Drought Relief Act of 1991, the Warren Act was
not technically anmended. As | nentioned, it was
suppl emented where in that statute the Secretary was
aut horized to inplenent the Warren Act to permt the
storage and conveyance of non-project water for nunicipal
and industrial, fish and wildlife purposes in addition to
the irrigation purposes.

MR. STUBCHAER: Is that indefinite permssion for
the Secretary to do that?

MR. TURNER  Yes, Section 305 is not one of the
terms that was going to expire in tw years, so that was a
| onger term suppl enent of the Warren Act, to expand the
pur poses for which the water cold be stored and conveyed.
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So, | would now |like to begin by calling ny first
wi t ness, John Renni ng.
JOHN A, RENNI NG
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

MR. TURNER:
M. Renning, would you state your full nanme for the
record and spell your | ast nane.

My nane is John A Renning, R-e-n-n-i-n-g.

And by whom are you enpl oyed?

By the U S. Bureau of Reclamation.

And what is your current position?

Hydraulic Engineer in the Central Valley Project
erations.

And what are your primary job responsibilities?

My primary job responsibilities now are studies of
proj ect operations concerning Endangered Species Act, the
Central Valley Project |Inprovenent Act, and other matters
related to long-term Central Valley Project operations.
Q Prior to assum ng your current position, you have
been dealing with Bureau of Reclamation Central Valley
Project water right matters for a nunber of years; have you
not ?

g

>O0Q0 >0 >0 >

A Yes, that is right. | recently transferred to
Qperations, just a few weeks ago.

Q Now, M. Renning, you took the oath yesterday; did
you not ?

A Yes, | took it on Monday.

Q Coul d you pl ease summari ze your witten testinony?
A My testinony concerns the water rights of the United
States at Fol som Dam and Reservoir. | would note that |

have nmade an addition to ny witten testinony and | have
copies here if people want them

| neglected to include one right that we have at
Fol som Reservoir in the testinmony that was originally filed
with the Board. This is Application 14662 for power at
Fol som and N nbus Dans.
Q If I could just interrupt you. W do have
additional copies of the revised witten copies avail abl e
and if you like, we could distribute those at this tine.

| apol ogize for interrupting the testinony, but I
also note that we did not identify the witten testinony
with a specific exhibit nunber. Do we want to do that now?

MR. STUBCHAER  Has staff assigned a nunber?

M5. KATZ: No, we haven't.
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MR. TURNER | woul d suggest we do have three
docunents that have been submtted and identified as USBR
Exhibits 1, 2 and 3, so | mght suggest we woul d just
identify M. Renning's witten testinony, maybe the
original version as Exhibit 4, and the new one we are
distributing today with the one addition, as 4-A, and then
we could identify the witten testinony of Jeff Sandberg as
Exhibit 5, and the testinony of Ms. Kay Mbore as Exhibit 6,
and | will present to the Board staff copies of what woul d
now be designated as 4-A.

And to just restate what M. Renning said earlier,
the only change between Exhibit 4 and Exhibit 4-Ais on the
very first page. You will note there is a listing of
applications and permts, and the original version of
witten testinony identified for applications and permts,
and it now contains and identifies five in |light of the
addition of the fourth application and permt in the |ist.

Q Sorry to interrupt you, M. Renning. Could you
continue with your summary.

A Certainly. | will briefly summarize ny witten
t esti nony.

| would like to highlight Application 5681. This
was a water right that was originally issued to the P&E
Conmpany and this concerned rel eases fromthe reservoirs in
question in this hearing, at issue in this hearing, Medl ey,
Twin, Silver and Echo Lakes, for generation of power at the
old Folsomsite.

When the United States constructed Fol som Damin the
1950s, these facilities were purchased by the United States
and that right for power generation at that site was
acquired by the United States.

To the extent that the El Dorado project would
divert water released from Echo, Medley, Twin and Sil ver
Lakes that would otherwi se flow into Fol somLake, this wll
be an adverse inpact to Reclamation's water rights at
Fol som Lake.

| would Iike to note that various decisions of the
State Water Rights Board and the State WAater Resources
Control Board have defined when inappropriate water is
available in the Arerican R ver watershed and in the Delta
wat er shed.

Term 91, as devel oped as a result of Decision 1594,
defines when unappropriated water is unavail able as the
result of the Central Valley Project and the State Water
Proj ect operating to neet Delta requirenents.
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Generally, as a result of these decisions,

i nappropriate water is not available in the American River
from about June to Septenber of nost years.

G anting the applications of El Dorado County Water
Agency/ El Dorado Irrigation District for water rights at
Echo, Medley, Twin and Silver Lakes, woul d adverse affect
the inplenmentation of the water rights identified above as
well as the operations of the Central Valley Project. And
these inpacts are going to be discussed by M. Sandberg.

That concl udes ny testinony.

MR, TURNER: Thank you, M. Renning.

| would now like to call M. Jeffery Sandberg.

JEFFERY SANDBERG,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by MR, TURNER:

Q M. Sandberg, you were sworn on Monday as well, were
you not ?

A That's correct.

Q Coul d you pl ease present your full nanme for the

record and spell your |ast nane.

A My nane is Jeffery Sandberg, S-a-n-d-b-e-r-g.

Q And by whom are you enpl oyed?

A | am enpl oyed by the Central Valley Project

Oper ati ons Coordi nation

Q Wth the Bureau of Reclamation?

A Bureau of Recl amati on.

Q What are your primary job responsibilities in that
position?

A My primary responsibilities are analysis of ESA the

Endangered Species Act, and al so, inplenentation of the
Central Valley Project |nprovenent Act, and the inpacts of
| ong-term operations on the Central Valley Project.
Q Wul d you pl ease summari ze your witten testinony?
A Yes. M testinony is on the inpact of the El Dorado
project on the operations of the Central Valley Project.
Fundanmental |y, the EIl Dorado project would deprive
Fol som Reservoir of approximtely 17,000 acre-feet each
year of inflow A large part of this 17,000 acre-feet
i mpacts woul d occur during the nonths of June through
Sept enber when the applicant woul d be rediverting water
rel eased from PGE st orage.
Lower inflows to Fol som Reservoir during the nonths
of June through Septenber have an adverse inpact on the
capability of the Central Valley Project to provide for (1)
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i n-basin needs on the | ower Anerican River; (2) for the
export of water fromthe Delta; and (3) to neet Delta
outfl ow and applicable water quality standards in the
Del t a.

It also conplicates matters with the integrated
operation of the Central Valley Project on a nunber of
i ssues, including (1) cold water storage at Shasta
Reservoir. Folsom Reservoir serves as a main source of
water for the in-basin needs on the American R ver. These
i n-basin needs include instreamflows in the | ower Anmerican
River. They include service fromdiverters in the | ake
which El Dorado Irrigation District is also one, and Fol som
al so serves as a main reregulating reservoir for the Cty
of Sacranento's water supply.

Fol som Reservoir, being the bottomreservoir on the
system is also responsible for the instreamflows on the
Anerican River. Currently Reclamation is required to neet
hi gher flows than the nean flow. W typically refer to
that as a nodified 1400-type of operation.

There have been many suggestions in the past,
including the Bay-Delta hearings, that these standards
coul d possibly be raised in the future.

In addition, the Central Valley Project |nprovenent
Act has dedicated a new criteria to the Central Valley
Proj ect and we are mandated to dedi cate 800, 000 acre-feet
of yield for fish and wildlife purposes. W have sone
correspondence with the Fish and Wldlife Service, who is
the | ead agency in the nmanagenent of that water, that a
high priority will be on the American River.

Al so, currently going on are sone flood contro
reoperation studies for Folsom Reservoir. This is being
done concurrently with PL 101-96.

Al so, concurrently there is a study going on by the
Sacranmento Area Flood Control Agency. Both these studies
are exam ni ng operational changes potentially at Fol som
Reservoir. And both these studies have the potential to
change the operation rules at Fol som

One ot her inportant fact of the operation of Fol som
Reservoir is that the Central Valley Project is operated in
an integrated manner which nmeans that Fol som Reservoir is
not al ways operated as a single unit. It is operated in
conjunction with Shasta and Clair Engle to neet Delta
standards, along with and in coordination with the State
Wat er Project.
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This has inplications on many aspects of how t he
Central Valley Project is operated. Folsom Reservoir, of
course, is an integral part of this overall system The E
Dorado project, inasnuch as it reduces inflowto Fol som
Reservoir, would have an inpact on the capability of Fol som
inthis integrated systemto neet nany of the needs of the
overall Central Valley Project.

One exanple that | can give is that during the past
drought period one of the operations the Central Valley
Project did attenpt to do was to use Fol som Reservoir
earlier in the sumer season, principally during the late
spring and early sumrer to neet high Delta demands in order
to conserve water at Shasta, to conserve the cold water
storage at that reservoir for endangered species protection
of the winter run chinook sal non.

As has been nentioned before, the State Water
Resources Control Board also adm nisters Term 91, where in
brief, the Central Valley Project/State Water Project
systemis releasing a greater anmount of water than is being
exported by the two projects, and in-basin uses are using
nore than all the inflowto the Central Valley Project and
State Water Project system
Q When this condition exists, the Central Valley
Project/State Water Project systemis releasing inflow for
i n-basin needs and neeting nore than Central Valley
Project/State Water Project export demands with storage
rel eases.

The El Dorado project would decrease the inflow to
Fol som Reservoir during these periods and, therefore,
exacerbate the condition.

And that conpletes ny testinony.

Q Now, M. Sandberg, would you just very quickly
summari ze Exhibits 1, 2 and 3, what they contain. | know
you fully described themin your witten testinony, but
just for the Board, would you quickly sunmarize what they
are pointing out.

A Exhibit 1 is an exanple, hypothetical exanple, of
the potential inpact of the El Dorado project on storage of
Fol som Reservoir during the historical period 1990-92.

Exhibit 2 is aletter fromFish and Wldlife to
Recl amati on back, | believe, in February, explaining what
sone of the primary purposes envisioned for the 8000, 000
acre-feet of yield described in the Central Valley Project
| nprovenent Act woul d be.



O© 00 ~NOoO O b WDN -

A D DA B DS D OOWWWWWWWWWWNDNPNDDNDPNDNDDPNDNDNNNNRERPRPPRPERPERPREREREPRPRER
OO B WNPFP O OWOOONOUOU DD WNPFPOOWOLOUNO OGP WNPEOOOOWLWNO O PM~WDNEO

73

And Exhibit 3 is a tabular description of the period
of when Term 91 has been in effect since, | believe, 1984
to 1992.

MR. TURNER: Thank you very nuch, M. Sandberg.

| would now like to call Kay Moore.

KAY MOCRE,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by MR. TURNER
Ms. Moore, would you pl ease present your full name
for the record and spell your |ast nane.
My nane is Kay, K-a-y, More, Mo-o0-r-e.
And by whom are you enpl oyed?
| am enpl oyed by the Bureau of Reclanmation.
What is your current position?
| amin Contracts and Repaynents.
And what are your primary job responsibilities?
My primary responsibility is the contracting
process. | would be responsible for taking a contract from
t he begi nning of contract negotiations through conpletion
of the contracting process.

O

>0 >0 >0 >

Q Ms. Mbore, would you please sunmari ze your witten
t esti nony.
A My testinony that was presented was very brief. It

spoke to the use of the federal facilities for storage and
conveyance when excess capacity exists.

As previously indicated, the Reclamation |aw, the
Warren Act, allows for the use of federal facilities for
storage and conveyance of non-project water when excess
capacity exists in those facilities.

Briefly, the testinony explains sonme of the
requi renents for contracting under the Warren Act.

The contractor requesting a contract to store or
convey non-project water when excess capacity exists nust
have a valid water right for that non-project water supply.
Under the Warren Act, there is charge for the use of the
facilities. Currently in the Central Valley Project that
charge is a cost of service rate.

Real ly, that's about all | have.

There was no request by El Dorado Irrigation
District or EIl Dorado County Water Agency for a Warren Act,
so ny statenent that | nade was very brief and very general
in nature, since we don't have a request before us for a
specific contract.

That's all.
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MR. TURNER | think that would conplete the testi-
nmony | would like to present on behalf of the Bureau of
Recl amation. | would now nmake the w tnesses avail able for

Cross-exam nati on.

MR. STUBCHAER Al right, thank you.

Who wi shes to cross-exani ne the Bureau of
Recl amat i on?

M. M. Sonach.

CRGCSS- EXAM NATI ON

by MR, SQOVACH:
Q Ms. Mbore, you are not saying that the Bureau of
Reclamation will not enter into a Warren Act contract with
El Dorado; are you?

A | can't comment on that. W haven't been
appr oached.
Q Vell, isn't it true that, in fact, you have been

approached by El Dorado and there have been a series of
meetings, at least two neetings, in which the Warren Act
contract was raised and di scussed?

A Not to ny know edge.

Q What about any of the other gentlenmen sitting up
here, woul d you have sone know edge of discussions al ong
t hose |ines?

MR. TURNER | woul d begin by saying there were
nmeetings that were held that | attended in which we were
di scussing settling the Bureau of Reclamation's protest to
the EIl Dorado County Water Agency/El Dorado Irrigation
District water rights applications. One of the subjects
that was nentioned in that neeting was the need for a
Warren Act contract, and | do not recall getting into any
nore detail than that

MR. SOVACH: Well, could that be ratified by one who
is under oath that was at that neeting?

MR. SANDBERG | would agree with that.

MR SOMACH: Q Isn't it true that in those neetings
one of the things that was indicated was that with respect
to the Warren Act contract, that that would cone |ater,
after a water right had been secured? |Is that correct?

MR RENNING If | renenber correctly, | think that
was your characterization of how the negotiations would
t ake pl ace.

Q Well, Ms. Moore, isn't that exactly what you just
testified to, that you would not enter into a Warren Act
contract unless there was water right by the applicant for
the contract?
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M5. MOORE: A We would not enter into a Warren Act
contract with a contractor that did not have a valid water
right for the water they woul d be | ooking at.

Q So, obtaining a water right fromthis Board woul d be
a precondition to your executing a Warren Act contract with
El Dorado; isn't that true?

A It would be a precondition of a contract.

Q Are you aware of the fact that the Section 305
anendnent allowing in the Warren Act for M& use was due to
congressional action instituted by the Gty of Santa
Barbara as well as El Dorado County with respect to the use
of Sly Park and Fol somfor Warren Act purposes?

A Wul d you rephrase that one nore tinme?

Q Do you have any know edge, are you aware of whet her
or not that legislation allows the Warren Act to be used
for M&l purposes, was enacted at least in part for the
purpose of allow ng EIl Dorado County to utilize Sly Park
and Fol som for storage where there woul d be excess storage
capacity?

A All I knowis the act provides for M& use in
federal facilities. The Central Valley Project and Cachuma
were nentioned in that act, that the Warren Act coul d be
used for Ml purposes.

Q Wth respect to area of origin, M. Sandberg, is it
your contention that no water out of Folsomis utilized for
export purposes?

MR. SANDBERG. No, that is not ny contention.

Q So that then, under, | guess this goes to M.
Renni ng then since you are the water rights expert with
respect to the Bureau of Reclamation, is it your contention
then that when water is being exported from Fol som
Reservoir that those exports have a junior priority to the
rights of areas within the areas of origin?

MR TURNER | think you are asking for a | ega
conclusion and that is not a determination that is made by
M . Renni ng.

MR. SOMACH: M. Renning, can you answer that
guestion?

MR RENNING | believe we are getting into a very

gray legal area here in which | would not truly be able to
gi ve any kind of determ nation of how exactly the area of
origin statutes work with respect to the issue that is
facing the Board in this case.

Q You do concede, however, that water out of Folsomis
utilized for export purposes; is that correct?
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A In part, yes, it is.

Q Now, is the Sacramento River tributary to the
American River?

A Now, | would not consider it tributary to the
American River.

Q kay, is the Delta tributary to the Sacranento
Ri ver?

A No, water flows downhill

Q Pretty obvious concept; right. So that, as a

consequence, sone area that would be tributary to Fol som
woul d by definition have to be upstream of Fol sonm isn't
that correct?

A Certainly.

Q Are you famliar with the Bureau of Reclanmation's
water rights for Fol son?

A Yes, | am

Q And are you famliar with terns and conditions

W thin those permts?

A Yes, | am

Q And isn't it true that those permts specifically

recite, and let ne read here, that the anounts which nay be
di verted under rights acquired or to be acquired under this
permt are and shall remain subject to reduction by future
appropriation of water for reasonable beneficial use within
the watershed tributary to Fol som Reservoir. Are you
famliar with that ternf

A Yes, | am

Q And that's in the permt for Folsom is that
correct?

A Yes.

Q And an area tributary to Folsomthen, by your

definition, would be areas upstream of Fol som is that
correct?

A Yes.

Q And ElI Dorado County is upstream from Fol som
Reservoir?

A Yes.

Q And the diversions that are subject to this hearing

are all upstream of Fol som Reservoir; is that correct?
A Yes.
MR. SOMACH: | have no other questions.
MR, STUBCHAER Al right. M. Gllery.
CROSS- EXAM NATI ON
by MR. GALLERY
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Q | have just a couple of questions for M. Renning.
| wanted to ask you a couple of questions about Application
5618 that the Bureau has which is a State-filed
appl i cation.

MR RENNING A | do not believe Application 5618
is a State-filed application.

Q Ch, it is not?

A No.

Q This has nothing to do with the |ast colloquy with
M. Somach. | just wanted to know about Application 5618,

which is earlier in priority than the State filing that E
Dorado is asking for a partial assignment of?

A Yes, it is.

Q It is for power and it is for storage at Echo,

Medl ey, Twin and Silver Lakes?

A Yes, it is.

Q And can you tell us what the anmpbunts of storage are
under that -- it is not alicense, | guess it is a permt?
A No, it is a license.

Q It has been |icensed?

A Yes, and | amsorry | don't have the permt with nme
or the license with ne, and | don't have those quantities.
Q Wul d you have any recoll ection of whether it is for

the full anpbunt of storage or only a portion of the
reservoir?
A My recollectionis it is for the full anmount.
Q So that | guess this filing then of the Bureau for a
storage at Silver Lake and Capl es Lake is ahead of the
State filing that El Dorado is applying for, but is junior
to PGXE' s power rights.

Does that sound right?
A Vell, this application was originally made by the
P&E Conpany, and | believe it is concurrent with other
filings that they have for the other features of their
facility on the Anerican River.

MR. GALLERY: Those are all ny questions.

MR. STUBCHAER  Thank you, M. Gallery.

M. Jackson.

CROSS- EXAM NATI ON

by MR, JACKSON:
Q M. Renning, is there any way to separate out which
of the water for Fol som Lake is used for public trust uses
and which is not?
A As a practical matter, | do not think that can be
done.
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Q Does it change depending on conditions every year
and nonth to nonth?

MR TURNER If | could just raise a slight
objection, I amnot sure exactly what M. Jackson is
referring to as public trust purposes. Could you be a
little nore specific? It would be hel pful.

MR. JACKSON: We will go through themone at a tine.

Q What is the maxi num storage at Fol sonf

A It is approximately one mllion acre-feet.

Q O that one mllion acre-feet, how much of it was
used |l ast year to neet Delta standards?

A That type of analysis, as | nentioned before, as a

practical matter can't be done because of the integrated
operation of the State and Federal projects, and of the
Central Valley Project in particular, and of the integrated
operation in neeting Delta standards of the State and
Federal projects.

You cannot precisely place an acre-foot of water
t hrough the systemand say this is where it is going and
this is the purpose of use that it has at this particular
tinme.

MR. STUBCHAER  To understand your question, you are
tal ki ng about the capacity of the reservoir, not the anount
of water in the reservoir?

MR, JACKSON. | started out with the capacity and
then I wanted to know how nmuch water of that capacity was
used | ast year to neet Delta standards.

Q | guess the best way to do is explain where | am
going. It was clear fromthe questions of M. Somach that
your water rights are limted by the county of origin
theory; are they not?

MR RENNING A Yes. however, exactly what those
statutes nean and how they are to be applied --

Q s a subject of lots of litigation later.
MR. STUBCHAER: Let himfinish his answer.
A | was going to say it is not clear exactly what

t hose statutes nean.
MR JACKSON:. Q But it is clear that the Bureau is

under --
A We operate pursuant to State | aw.
Q Pursuant to State |aw and that the Bureau is under

judicial control in regard to keeping the Delta in the
conditions that are required by the standards; correct?
A Yes.
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Q Is there any way to tell what the effect of the
21,000 acre-feet that is being renoved fromyour control at
Fol som by the diversions will have on your ability to neet
Federal and State environnmental |aws?
A We can't precisely say exactly what will happen if
the inflow to Fol som Reservoir is reduced by a particular
anount; however, we can say in a general sense that to the
degree that inflowto any of the Central Valley Project
reservoirs are reduced for sone particular reason, it wll
make it nore difficult for us to neet the various purposes
for which we operate the project.

MR. SANDBERG A To the extent that that reduction
in inflow occurs during the sumrer period, that is also
| ess water that can bypass through the facilities and,
therefore, would potentially tax the system even nore
because it would require that to neet environnental
standards that it would take out of storage.
Q Now, one of the operating schemes which has been
used by the Bureau, and | think you have referred to as the
effect of cold water storage at Shasta, even though Shasta
is not tributary in any fashion, is because you have been
using Fol somwater early in the sunmer in order to keep the
Delta in legal condition, and reserving water at Shasta for
the fall-run chinook salnon; is that correct?

A That is an operation we did do during the recent

dr ought peri od.

Q Is that the effect that you were tal ki ng about by

| osing inflow at Fol somon cold water?

A To the extent that it would reduce inflow to Fol som

during those periods, it would eventually tax Shasta nore
because there's |l ess water in the Central Valley Project
systemand it could potentially affect the cold water
storage at Shasta.

Q Has the Bureau done any operational nbdels to see
how nmuch of your operation could be inpacted in drought
periods by the renoval of this water?

A No, no operation studies have been done at this
poi nt .

MR, JACKSON. Thank you. | have no further
guesti ons.

MR. STUBCHAER  Staff.

EXAM NATI ON

by MB. KATZ:
Q | just have one question and | am not sure which one

of you two gentlenen would know t he answer, if you know.



O© 00 ~NOoO O b WDN -

A A BB DA D OWOWWWWWWWWWWPNDNDNDDNDNDNNDNNDNMNNNREPRPPRPERPEPRPEREREERRR
A WONPFP O OO NOUOU DA WNPEFPOOONODOOOGPDWDNPEOOOWLWNO O PM~WDNEO

80

What percentage of the average annual yield of
Fol som project would be delivered to in-basin uses?

MR. SANDBERG A That is a question that is
difficult to answer because of the integrated nature of the
Central Valley Project, and with additional constraints on
the Central Valley Project as conpared to past historic
operations, it is my opinion that the percentage, whatever
it is, wll be increasing due to the new environnental
constraints.

M5. KATZ: Thank you.

EXAM NATI ON
by MR.  LAVENDA:
Q Is all the water from Fol som except that which
m ght be spilled, used for power under norna
ci rcunst ances?

MR RENNING A | can't renenber exactly what the
power plant capacity is at Fol som and N nbus, but
generally, yes, we pass to the degree possible all of the
flow that is made into the Anerican R ver bel ow Fol som down
t hrough the power plants. There are tinmes at which the
capacity will be fully generated at Fol som but we can't
fully generate at N nbus. For instance, this past w nter
we spilled on a fairly regul ar basis.

Q You nust have anticipated ny next question about
power generation at Ninbus. |s there a threshold val ue of
rel ease from N nbus at which the N nbus power plant is
inefficient or cannot generate power?

MR. SANDBERG A GCenerally, that is 5,000 cubic
feet per second.

Q At 5,000 or bel ow 5,0007

A Yes, above 5,000 there is spill at Ninbus.

Q At 5,000 or above, you coul d generate power?

A At 5,000 or bel ow generation is fully utilized at

Ni mbus. Above 5,000 the water is potentially spilled.

MR RENNING A Flows are fully utilized at 5,000
or below. Above that, there is water that is spilled.
Q At what flow release at Ninbus is it uneconom cal to
generate, or is there a lower Iimt of release at N nbus at
which it is uneconom cal to generate power?

MR. SANDBERG A | believe thereis alowlimt.

MR RENNING A | know what your question is. |
have never | ooked at the generation chart to see whether
there is a point at which it is just inefficient to do
that. If thereis, it is at a very |low | evel
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Q It is at a very low level, as | recall from previous
testinmony that | have read. | forget the nunber nyself.

At low flow conditions when this water would be
taken in the upper watershed, fromthe testinony | have
heard, can you confirmthat there is no |less than five

power plants involved here when we include Ninbus -- E
Dor ado power house, Wiite Rock, Chili Bar, Fol som and
Ni mbus. Is this correct, to your know edge?
A Yes.

MR. LAVENDA: | have no ot her questions.

MR. STUBCHAER M. Canaday.

EXAM NATI ON

by VR. CANADAY:
Q | just have a couple. Wat is the average annual

inflow to Fol som Reservoir?
MR. RENNING A Approximately two and a half
mllion acre-feet.

Q Two a half tinmes the reservoir capacity?
A Yes.
Q And if the 17,000 additional acre-feet are used for

consunpti ve use above Fol som have you determ ned what the
export reduction would be at Tracy?

MR. SANDBERG. A Due to the integrated nature of
the Central Valley Project, it is very difficult to
determ ne where the inpact of the 17,000 acre-feet would

potentially be. It could be partially a reduction in
export. It could be partially a |loss of water in storage
for other environnental needs. It is very hard to pick and

to anal yze where the inpacts would be within the Centra
Val | ey Project because of its integrated nature.

MR. STUBCHAER On the average with the integrated
project, of the reservoir rel eases, what percentage used
for carriage water or |osses, Delta outflow what
percentage is exported when you are nmeking rel eases from
reservoirs as opposed to high flows?

MR RENNING A | don't think we have ever analyzed
it inthat way. As | nentioned before, we don't truly
characterize what each acre-foot --

MR, STUBCHAER | amtal king about the big lunp, the
big pie. So nmuch of the water is exported out of the
reservoir rel eases.

A Concerning the operation of the Central Valley
Project, we could determne in a general sense what those
nunbers are, and we don't have those here today. W could
prepare this for you.
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MR. STUBCHAER: | have heard the figures used for
carriage water |osses fromFolsomto Sacramento of 30
percent for outflow and 70 percent for export.

A Those are the figures we inposed upon water
transfers in the | ast several years that were facilitated
by the Central Valley Project and State Water Project. And
to the extent that, for instance, a hundred acre-feet of
wat er was being transported across the Delta by the
projects for export at Tracy or Banks, we determ ned that
an average or reasonable figure for the carriage water or
the extra water that woul d be needed to neet Delta
standards in |light of the fact that we are punping 100
acre-feet nore at those locations, 30 acre-feet would have
to be rel eased for that purpose.

MR. STUBCHAER: That's a rough estinmate. Wuld it
be fair to use that percentage on the 17,000 acre-feet?

A | would hesitate to say that the inpact of the
17,000 acre-feet, or anything associated with it, could be
anal yzed in that way.

Of the top of ny head, I would sinply think that's
not an appropriate anal ysis.

MR. STUBCHAER Does the tool exist to analyze the
i npact or would you use DWRSI M or sone ot her nodel to
anal yze the inpact on exports of the | oss of 17,000 acre-
feet fromFolsomat the tine that loss wll occur?

A Yes, you could do that. However, the inpact of a
17,000 acre-foot change on projects that are as | arge as
the Central Valley Project and the State Water Project are
very small. | think it fair to say that in a general sense
what we are concerned about here is the |egal precedent
that was set by allowing projects like this to go forward.

Certainly, the Central Valley Project or sone other
| arge water project could live with very mnor inpacts to
it, but when the mnor inpacts begin to be nmajor inpacts,
then that's where the problens cone.

MR. STUBCHAER  One | ast question.

MR. SANDBERG. A Can | expand on that, too? One of
the problens -- | don't want to characterize it as a
probl em but one of the realities of today's operation is
that nore and nore environnental aspects are being
integrated into the operation, and to do a study at this
time has been difficult because, as we all know, it seens
like the rules of water operations at this point in tine
are just starting to settle down, and this is also part of
the whol e cunul ative inpact concept of all these changes
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occurring to the water operations, including the potential
out of the El Dorado project.

MR. STUBCHAER |If you were going to use a nodel
whi ch nodel woul d you use?
A | believe the operations have gotten very conpl ex at
this point intinme and it would take quite a bit of study
to even anal yze whet her the nodels are capabl e of doing
t hat .

MR. STUBCHAER. There is nention in your exhibit of
Fish and Wldlife wanting a m ni nrum pool at Fol som and
then at the other side you have the Corps of ENngineers
want i ng maxi mum fl ood pool at certain tinmes of the year.

How do those constraints affect the operation of
Fol sonf
A Wth the new studies going on the flood contro
operation, it is anticipated sonetine in the future there
w Il be additional flood control reservation. That is ny
opinion. That will increase the flood control reservation.

At the sane time there have been nunerous addresses
to have a m ni num pool at Fol som Reservoir for ecol ogica
resources. Wth the 500,000 acre-foot that the California
Departnent of Fish and Gane is proposing the Bay-Delta
proceedi ngs, and with some of the proposals on the flood
control, we are tal king about probably what I would
characterize as a 150,000 acre-foot pool in Folsom

MR. STUBCHAER: Wuld that request for 500,000 acre-
foot m ni mum pool be the mnimal or a mninmumat a given
point --
A It would be a minimum The proposals generally tel
you that there would be a m nimum pool by the Cctober 1
date, which is also concurrently about the tinme when your
flood control reservation begins.

MR. STUBCHAER  So, those are pretty severe
constraints that are being tossed about?
A Yes.

MR. STUBCHAER: Wbuld those constraints | essen or
increase the inpact of the |loss of 17,000 acre-feet of
wat er upstreanf
A | believe that they would increase the inpact.

MR. STUBCHAER  Ckay, thank you. That's all | have.

Do you have any redirect, M. Turner?

MR TURNER No, | don't think I would have anything
further by way of redirect, M. Stubchaer.

MR. CANADAY: Can we get themto restate the figure
that they testified to as the m ni num pool ?
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MR. STUBCHAER: Five hundred thousand.

MR. SANDBERG. A There is a proposal in the Bay-
Del ta proceedi ngs, proposed by the California Departnment of
Fish and Gane as an exanple of sone of the proposed
criteria on Folsom The proposed criteria was for the
500, 000 acre-foot storage pool at Folsomon the Cctober 1
date, m ni mum st or age.

MR, STUBCHAER. M. Turner, did you wish to
i ntroduce your exhibits into evidence?

MR TURNER Yes, | would like to offer U S. Bureau
of Reclamation Exhibit Nos. 1, 2, 3, 4-A 5 and 6.

MR. STUBCHAER  Any objection to receiving these
exhibits? |If not, they are accepted. Thank you.

MR. TURNER  Thank you.

MR. STUBCHAER: M. Vol ker, do you have anythi ng you
w sh to request or announce?

MR, VOLKER Yes, M. Chairman. M/ l|ate panel is
ready and we are prepared to proceed right now, and | think
we can get everyone off today, and that would permt M.
Lickwar to go on his trip to Europe.

MR. STUBCHAER Is Cal SPA wlling to defer?

MR JACKSON: Sure.

MR. SOMACH: It was ny understandi ng Cal SPA was
part of the Vol ker case.

JACKSON: That is why we are willing to defer.
STUBCHAER: All right, you are next.

VOLKER: Thank you.

STUBCHAER: M. Vol ker, how | ong do you t hink
this panel will take on direct?

MR. VOLKER  About half an hour.

MR. STUBCHAER: Not half of the four hours?

MR. VOLKER: In light of the constraints under which
we are now operating.

MR. STUBCHAER: You're really going to summari ze.

MR. VOLKER: We will try to nove this right along.

M. Chairman, we have today the | ay panel on behal f
of the protestants League to Save Sierra Lakes, and
associ ated protestants, seven w tnesses, Thomas Zucker man,
Chai rman of the Board of Kirkwood Associ ates; Leonard
Tur nbeaugh, Director of Public Wrks for Al pine County, and
Chai rman of that County's Fish and Game Conmi ssion; Norbert
Rupp, co-founder of the League to Save Sierra Lakes and
currently its treasurer; Brad Pearson, Kit Carson Lodge on
Silver Lake; Kirby Robinson, President of the Plasse

2933
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Honeowners Associ ati on; John Plasse of Plasse Resort; and
Li nda Enerson, a nmenber of the League to Save Sierra Lakes.
Now, three of these w tnesses have not yet been
sworn and I would ask that they be sworn.
(The witnesses were sworn.)
THOVAS ZUCKERMAN,
havi ng been sworn, testified as follow
DI RECT EXAM NATI ON

by MR, VOLKER:

Q M . Zuckerman, we have marked your testinony as
Exhibit 1. Do you have that?

A | don't have it in front of nme, but | have revi ewed
it.

Q s that a true and correct statenment of your
testinmony in this proceedi ng?

A Yes, it is.

Q For the record, would you state your nane, spelling

your |ast name, and give your address and present
occupation, and position with Kirkwobod Associ at es.
A My nane is Thomas M Zuckerman, Z-u-c-k-e-r-ma-n.
My office address is actually in Stockton at 136 West
Webber, 95202.

| am an owner and nenber of the Board of Directors
and actually the Chairman of the Board of Directors of
Ki r kwood Associ ates, |Incorporated, which is the owner and
operator of the Kirkwood Resort on Kit Carson Pass in
Al pi ne, Amador and El Dorado Counti es.

Q Thank you. Wbuld you pl ease provide us a succinct
summary of your testinony?
A Well, this is kind of a big fish, small pond type of

situation. Kirkwood is a very inportant part of the Carson
Pass area, both recreational and economcally, and | stress
to you the inportance of the map al so, the Silver Lake
recreational facilities as well as the potentiality of
utilizing a portion of that supply, generally speaking, in
the wintertinme for both donestic and for snow maki ng
activities on the part of the ski resort.

And in | ooking at the docunents that were filed by
the applicants in the case, we were distressed not to find
a nore conpl ete explanation of what the inpacts of their
proposed uses of the PGE water rights would have upon the
| akes and the streans that flow fromthem and eventually
upon our ability to continue to operate and provide both
enpl oynent and recreational opportunity for the people of
this state and ot her states.
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MR. VOLKER: Thank you. Next, M. Chairman, we have
Leonard Turnbeaugh, who is the Al pine County Director of
Public Wrks, and also, is Managing Director.

LEONARD TURNBEAUGH
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON
by MR, VOLKER:
Q M . Tur nbeaugh, would you state your nane, spelling
your |ast nane, and your address, your present occupation
and your relationship to Alpine for the record, please.

A My nanme is Leonard Turnbeaugh, T-u-r-n-b-e-a-u-g-h.
| am Director of Public Wrks for Al pine County,
whi ch i ncludes being the County Planner. | have been

enpl oyed by Al pine County for 23 years.
The address is 50 D anond Val |l ey Road, Markleeville,

96320.
Q | would Iike to show you Exhibit 2 of the League to
Save Sierra Lakes and associ ated protestants' exhibits. |Is

this a correct and true statenent of your testinony today?
A Yes, it is.

Q Wul d you pl ease sunmari ze your testinony.

A Al pine County was founded in 1864 and is
approximately 723,000 square mles. O that, 95 percent of
the land is governnentally owned. Forty to 50 percent of
that land is in wlderness areas.

Because of this high governnment ownership, tourism
is our primary industry. W estimate that over 80 percent
of our people are enployed directly or indirectly through
t he tourist econony.

H ghway 88, which we consider |eading fromthe
Jackson area into the State of Nevada is approxi mtely 80
mles in length, and that corridor is very inportant to our
econormy.

There's estimated 3-1/2 mllion visitors to Al pine
County annually. An exanple of that is the 1986 fl ood
study, our future recreational use determ nation study done
by the U. S. Forest Service which showed in 1986
approxi mately 500, 000 summer visitors to the Carson Pass
area. This does not include winter visitors, visitors
along that corridor into the Markleeville area, et cetera.

Because of this significance, H ghway 88 is
desi gnated as a sceni c hi ghway, designed as a federa
sceni ¢ byway, and al so been nom nated as national hi ghway
to the new national highway system
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That significance, we feel around Caples Lake. The
i npact of Caples Lake drawdown would directly affect that
touri sm econony.

The application that's before the Board for 21,581
acre-feet of water is for all the water that is in Caples
Lake, not a portion of it, but all of the water.

That would be simlar, if | can give an exanple, to
drai ni ng Lake Tahoe and expecting the econony of Tahoe
basin to continue as if nothing were happeni ng.

W have not seen any agreenent between El Dorado
County, El Dorado Irrigation District, or PGE for the
drawdown of these |akes. W have heard testinony that they
woul d not change, but we have not changed, but we have not
seen any.

We have been forced by this to make our own
applications for water in Caples Lake to protect it for
recreational purposes in order to protect our econony,
which is equivalent to their nunicipal and industrial
econormy.

| believe that the change in use of water froma
non- consunptive use to a consunptive use will ultimately
affect the use and drawdown of those | akes.

It cannot go from a non-consunptive generating power
to consunptive use, which is water for people and not at
sone point in the future, put that use above the non-
consunptive type use and drawdown that has historically
gone on at those | akes.

That, basically, concludes ny sunmary.

MR. VOLKER: Thank you, M. Turnbeaugh.

M. Chairman, our next witness is M. Norbert Rupp,
co-founder of the League to Save Sierra Lakes.

NORBERT RUPP,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by MR. VOLKER

Q M. Rupp, have you exam ned the testinony we have
mar ked as Exhibit 3?

A Yes, | have.

Q Is that a correct and true statenent of your

testinmony in this proceedi ng?

Yes, it is.

Wul d you pl ease state your nane?

My nanme is Norbert Rupp, Box 295, Kirkwood, 95646.
WI 1l you please summarize your testinony.

O >0 >
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A | represent the human elenment in this equation. |
have been very inpressed wth those that have conme before
you in the last three days and their quality and their

pr of essi onal experti se.

The human elenent is also a part of this equation.
| represent the human el enent here.

When the Kirkwood community first becanme aware of
the applications under the NOP for this project, was a year
ago Decenber. W had 16 days, that is, three famlies had
16 days to respond to this. W quickly had to find the
NOP, find out what it was, digest it, develop a form of
action and inplenment it.

In that short period of tine, by ringing and
knocki ng on doorbells, mailing letters and so on, we
generated 117 people that responded to the NOP.

| won't go through the rest of the process of
i ncorporation and so on, but we are a viable organi zation
wi th 400 people, and to M. Lavenda's chagrin, we generated
3,200 blue cards, and | see staff all smling there.

| would have to say we created a | ot of problens for
them but they certainly responded in a nost professional
manner .

We are the human el enent, the people, the users, and
the people that we represent cone froma variety of
| ocations -- in other words, we are not just representing
t hose of the Carson Pass area, but California, Nevada, and
we have many nenbers throughout the United States, and
| ooki ng at the addresses of those people that sent in
noti ces, we had peopl e throughout the world.

The users up there are the people that |ove that
place. | wish we had a map so | could indicate exactly
where the | akes are and their uniqueness as they lie in
California, not only for the |akes, but also, for their
hi story.

| would Iike to go over and | think I can talk | oud
enough to get it across.

Q For the record, that is County Water Agency Exhibit
66 entitled CGeneral Map.

A Caples Lake lies alnbst at the very top of the
Sierra crest. It runs right through here. W are talking

about a | ake that was unique in California history.
The first immgrant trail came right through this
area, and right along here, and this is why you later --
MR. STUBCHAER: You say al ong here.
A Al ong the south end of Silver Lake.
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The people that use these | akes have an opportunity
to have a unique experience environnentally and
historically in that this area is inportant to California's
hi story.

Al oha Lake to the north, we feel akin to that and we
feel akin to the concern of those that use it, although
they don't have as viable a response group as we do because
of the uni queness of our Carson basket conmunity.

The people that use these | akes are the fishernen,

t he outdoors-person that likes to go up to the Carson Pass
area and experience the bl oomof the wildflowers, and for
those of you that are here today, | recommend you cone up
there. This is the tinme to get out and see the beauty of
that area at a very very unique tinme, the non-user tine,
the spring and fall is when that area is spectacular. You
get in there in the fall, the aspens are turning, it is
getting cold in the evening and the days are warm and it
is a beautiful, beautiful area.

The water use is by a variety of people. Young
famlies cone in there. This is an area where young
peopl e, young famlies that do not have all of the economc
ability to use M. Zuckerman's facility, but they can cone
there and have this kind of outdoor experience that is very
very inspirational, and | mght say spiritual Kkind of
experi ence.

There's the equestrians and there's the hikers.
There's the clinbers and later there is the skiers, and
what makes this place beautiful are the lakes. If we
didn't have these |akes, this would not be the attraction
that it is today, and we hope that it will be the
attraction tonorrow.

W feel, and | think the people that | represent
feel, that we are indebted to those who have preserved it
to this point, and we want to be assured that it wll be
that way tomorrow. |In other words, we have listened to a
variety of things, we have tried to be a part of resolving
this problem and |I mght say we have attended many nany
meetings up to this point. W tried to |ook for answers to
this probl emof drawdown because the drawdown is the issue
that we are concerned about.

What do we have here through the May-through- Cct ober
season?

Il wll try and cut this short here. | get kind of
wound up about that place because | pretty well love it.
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But we are concerned about the drawdown, about what
ki nd of assurance -- not the professional, not the people
with all the expertise, but the | ay people when we have
tried to read the docunentation and see what's in there and
see what kind of protections there are fore this drawdown,
| have to say as a lay person it is sure confusing, and in
listening to the experts that have been here the |last two
days, | have sensed they are confused as well.

We don't see the kind of specifics that wll give us
the assurances that we feel are needed. W attenpted to
participate in the negotiating proceedings. There was a
meeting in Jackson in which Al pine and Anmador Counties, and
the community was reached, and the outcone of that neeting
was, well, you should file a protest with the State Water
Board, and that didn't seem|ike a reasonable answer to
negoti ati ons.

W invited two nenbers of the Water Agency to cone
to Silver Lake, and with M. Upton and M. Senters
(phonetic), we had a very very interesting dialogue. They
coul d see our concerns and the need to resol ve those
concerns. They invited us back to the Water Agency, nade a
presentation to the Water Agency, and they directed
negotiations with staff.

Unfortunately, and I wish I didn't say
unfortunately, to this date there have been no negoti ations
to try and resol ve those concerns.

| would say at this point after listening to the
testinony that has been given the last two days, | am gl ad
we didn't, because of the |ack of information that we woul d
have been reacting to, and at this tinme, certainly, | don't
feel that | have any ability to respond in that fashion.

To sumup, | sonewhat feel like we are part of the
peopl e of Onens Valley at the beginning of the century and
we have seen Eden already cone to our area, and we are
wai ting for Mil holland (phonetic) to cone and take the rest
of it away.

Q | wanted to ask a foll owup question. You are also
a menber of the Board of Directors of Kirkwood Meadows
Public Utility District, another protestant; is that
correct?

A Yes, | am

Q Coul d you comment very briefly on their interest in
this matter?

A Ki r kwood Meadows Public Uility District has the

responsibility of wastewater, water treatnent and ot her
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sundry activities that would constitute the | ocal community
at Kirkwood.

We have a need for water. | would say |ast year we
drilled, or two years ago, we drilled three wells in the
valley. Water is critical tous. |It's critical to the

economc viability of our area and it is critical
particularly in the recreational aspect to maintain a ful
servi ce four-season operation.

MR. VOLKER  Thank you.

M. Chairman, our next witness is Brad Pearson,
Owner - Manager of the Kit Carson Lodge.

BRAD PEARSON,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON

by MR, VOLKER:
Q M. Pearson, would you state your nane and spel
your |ast nane, and give you address, your present
occupation and your position with the protestants.
A My nane is Brad Pearson, P-e-a-r-s-o-n. | amthe
owner and operator of the Kit Carson Lodge | ocated on
Silver Lake at H ghway 88. | am here today presenting
testinony representing Kit Carson Lodge.
Q | wll show you Exhibit 4, Testinony of Brad
Pearson, and ask you if this is a true and correct
statenent of your testinony today?

A Yes, it is.
Q Wul d you pl ease sunmari ze your testinony.
A Il will try and be as succinct as possible. There

will be afewitens that | will read, but I wll try and
sunmari ze as much as possi bl e.

Kit Carson was established in 1926. It is |ocated
on 12 acres of |akeside frontage on Silver Lake adjacent to
the dam Kit Carson Lodge presently serves over 110
overni ght guests with a staff of 14.

In 1991 we served al nost 11, 000 overni ght visitors.
We have restaurant facilities, boat docking facilities,
it's a destination resort. Many of our people cone year
after year, generation after generation. W have a very
st abl e popul ation, very high occupancy rate.

| would Iike to add that Kit Carson Pass area
receives nearly half a mllion recreational visitors during
t he summer season as docunented in the U S. Forest Service
canpground adjacent to us, which is a Forest Service
canpground and receives 27,000 overnight visitors.
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On Silver Lake we have in excess of 2500 bed spaces.
It is a very highly popul ated recreation area, this Carson
Pass area.

Qur resort is very nuch water oriented. Wen |ake
| evel s go down, our beach is exposed to rocky beach
waterfront areas. W are unable to dock boats and our boat
dock and sunbat hers have a hard tine sunbathing or sw nmm ng
on a rocky beach that has replaced our traditionally sandy
beach. This typically happens late in the season if PG&E
has done unseasonal drawdown to do | ake mai ntenance.

We feel that with the new demands for donestic water
supply, that the existing recreational water |evels which
we have enjoyed for many years will be replaced by the
demand for donestic water sources.

| will quickly go through what our concerns are.

Kit Carson Lodge finds fault with the water application
permtting in the fallowi ng areas. The applicant has

i gnored substantial public controversy and has casually set
aside this concern asserting no change in past |ake
operations. However, the applicant has been unable to
descri be those | ake operations.

The applicant has been able to descri be end-of-nonth
| ake | evel s, yet has been unable to describe the how s,
why's and wherefore's PG&E uses to operate the | ake.

Until this norning with the introduction of the
Department of Fish and Gane docunent, there has been no
description in any public docunent presented by the
applicants of PG&E' s | ake drawdown schedul i ng procedures,
their policies, their strategies, and the applicant has
admtted this.

So, at the present tine we really don't know how t he
| ake is operated, and yet, the project is predicated on a
continuation of that historic operation of the | ake.

We feel there has been a total disregard for the
concerns and economic interests in the affected areas, and
we feel that this Board is only cavalier.

Bot h Kirkwood and Kit Carson, in response to the
draft environnental report, raised i ssues of economc
i npact. The response in the Draft Environnental | npact
Report is, evidence in the Draft Environnental | npact
Report establishes there is no |ink between the | ocal
econony and the environnent.

|f there ever were two busi nesses whose econom es
were directly linked to the environnent, it would be the
ski resort and the | akesi de sunmer resort.
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We feel that in the case of Silver Lake, in
particul ar, the applicant has asked for cunul ative water
rights in addition to the 5,000 acre-feet which it enjoys
t hrough the 1919 agreenent with PG&E, and has asked for an
addi tional 6,000 acre-feet. This totals 11,000 acre-feet
on Silver Lake, a | ake which the FERC |license stipulates is
a lake with a content of 8,590 acre-feet. They are asking
for cunmul ative water rights of 128 percent. And on the
other | akes they are only asking for a total of the
contents of 100 percent. There is no explanation for this.

P&E right now has two water rights there, one of
5,000 and one of another 5,000. One is for power only and
the other for power and consunption. W have no idea why
they are asking for nore than everybody el se has.

El Dorado County maintains there is sufficient water
in Silver and the other |akes in question, and while we
have heard a | ot of discussion that there's. indeed, a safe
yield of 17,000 acre-feet, we haven't been able to find any
docunentation as to when that water can cone out of these
| akes. We feel that in the case of 1988, which was,

i ndeed,
not a year as bad as 1977, we were not capable of getting
this anount of water out of these |akes.

We woul d like to know where the 17,000 acre-feet
cones fromif it doesn't come fromthe | akes. We would
| i ke to see docunentation to that effect.

W feel, as | have stated, that our econony is
directly tied to this lake. W feel this is a lake that is
totally enclosed in Amador County. Both the |ake, the
wat ershed and the diversion works are totally w thin Amador
County, and we feel that it is inperative that the
recreational needs, the historic needs over the last 100 or
nore years be respected before the applications to export
wat er to another county.

We feel that the existing users have priority rights
to this water, and certainly, that the recreational users
have priority rights by virtue of their existence and by
virtue of the county of origin.

We feel that under CEQA foreseeable possibilities
need to be | ooked at. W have seen over the last year in
particul ar and today, that nore than |likely when FERC
| i censi ng cones back up, the Departnent of Fish and Gane
wi Il be asking for higher fish flows out of these |akes.

Right now, in Silver Lake it is two cubic feet per
second. That anounts to 1400 acre-feet per year. |If that
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is doubled or tripled, that is a substantial anount.
That's certainly foreseeable. It was reiterated today and
it was nentioned three tines yesterday, and | think that
that needs to be taken into account in these water rights
permts.

| think that FERC relicensing which will start in
1997 and conclude in the year 2002, and whatever conditions
may cone up then need to be discussed at this point and
| ooked at. It is very possible that FERC |icensing w |
alter the operation of the |ake in question.

W feel it is inperative that PGXE be brought into
the equation at this point since this project cannot
operate wi thout an operating agreenent with PGE. There is
no di scussion of that operating agreenent. W have seen
testinmony to the effect that that operating agreenment does
not, in fact, exist.

It is quite likely that El Dorado County could
beconme a whole or part owner of the PGXE EI Dorado project
i ncluding the | akes and canal s and power houses. W have
seen newspaper articles to that effect.

At the end of February this past year there was
di scussi on between P&E and El Dorado County, and that's
sonething that is certainly in the foreseeable future.

Kit Carson Lodge believes it is premature to draw a
conclusion in terns of permit conditions and to issue a
permt at this tine.

Il will conclude with a little story |I have got in ny
testinony. Last spring a group of us canme in here and
talked to the senior staff. They were very generous in
giving us a couple of hours of their tine. One of the
i ssues we rai sed was what could be the outconme of this
whol e process, what will we end up with. W posed the
scenario that we end up with a water rights permt that
woul d be conditioned with protective |ake |evels for
recreational water users, levels that m ght even be very
much to our liking. W said, well, what happens if several
years down the |ine when 150,000 new people nove into E
Dorado County and those peopl e now beconme dependent on this
wat er, a severe drought exists for several years, El Dorado
County cones back to the State and says, folks, we are
really sorry. You know, we really want to be able to live
up to those conditions. W really respect these
recreational water uses.

However, we are in a situation now where we have got
a health and safety crisis. W have 115,000 people who are
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dependent upon this water supply and we have a drought. W
cannot serve these existing custonmers. W want to either
anend or apply for anew permt.

At that point, then the County puts its requirenents
forth to you in new environnental docunentation, a new
application, but at that point the foot is already in the
door. The 115,000 people now live in the County of E
Dorado and now depend on this water.

And the staff very candidly said to us when we said
what woul d happen at that point -- your Board staff very
candidly said at that point, if the case was valid and nade
for a health and safety crisis, if we had a sanitation
problemin this county, then we would probably have to
consider the prior recreational and scenic uses of these
| akes to be subordinate to the current health and safety
crisis that exists in El Dorado County.

At that point, a new permt would be issued. Qur
priority uses would be, you know, essentially cast aside.

That concl udes ny testinony.

Q M. Pearson, | noted that you stated in your
testinmony that the diversion works for Silver Lake were

whol |y wi thin Amador County. Have you with you today a map
that illustrates that point?

A Yes, | can produce a map. This issue cane up at the
public neeting at Kirkwood. A nunber of old-tinme residents
of Silver Lake informed staff of El Dorado County that it
was their belief that the | ake, the dam and the diversion
works were totally within Amador County.

The county line, in consultation with the county
surveyor or Amador County, was the old WAagon Road. It's
not the mddl e of the highway whi ch goes down the m ddl e of
t he dam

| have a map that shows the old USGS quadrangl e for
this area. It definitely shows that the county |ine does
divert fromthe road at Silver Lake, it does go downstream
of the dam and the diversion works which are on the west
side of it.

MR. STUBCHAER: Do you have copies of that for
everyone?

MR. VOLKER We do. Wiile we are waiting for that
to be produced, we will nove on to the next w tness.

MR, SOVACH If | could pose a question with respect
to relevance, so what? | don't understand the point being
made. Does it nean our application needs to be nodified to
reflect the exact |ocation of the road, and noreover,
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don't know that this witness has been qualified to testify
wi th respect to surveying and boundary-related issues. In
f act, | understand this to be a |lay panel.

MR. VOLKER  The rel evance, M. Chairman, is very
sinple. The staff report and the applications both state
the point of diversionis in El Dorado County. That is
si nply wrong.

The USGS map that has been bl own up as our proposed
Exhi bit BP-1 shows the old Wagon Road and clearly indicates
that the center of the highway, which is the diversion
wor ks, is on the Amador County side of the county I|ine.

MR. STUBCHAER: | think this could be accepted as an
exhibit, but not testified to as to its validity, and |
t hi nk we woul d have to establish that through an expert.

MR. SOMACH: Actually, if I could, M. Stubchaer, |
believe it is a legal issue. The boundaries of El Dorado
County are established by statute and the Governnent Code,
and that's the place that one | ooks to determ ne where E
Dorado County is, and it is not whatever exhibit this
purports to be.

MR. STUBCHAER M experience with USGS maps is that
they are pretty accurate and you sonehow have to rel ate
that exhibit to what exists in the county surveyor's office
as to sone location on the ground. W wll accept it, but
it is alnost hearsay evidence. It won't have nuch wei ght,
but if you want to establish it accurately, you will have
to do it through expert testinony.

MR. VOLKER | understand. [It's such a m nor point
we t hought everyone would stipulate to it, but we will be
happy to bring sonebody in in rebuttal, if necessary, to

establish that.

Qur next witness, M. Chairman --

MR. STUBCHAER  Pardon ne. At sone point in tinme we
are going to have to take our break, and | was going to
wait until the end of the panel, but | think | prefer to do
it right now W will make it just ten m nutes.

(Recess)

MR. STUBCHAER: W will conme back to order and
resune the direct testinony.

MR. VOLKER M. Chairman, our next witness is Kirby
Robi nson, who is President of the Plasse Honestead
Honeowners Associ ati on.

Kl RBY ROBI NSON,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON
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by MR. VOLKER:

Q M . Robi nson, have you exam ned the testinony which
we have marked as Exhibit 5?

A | have.

Q s that a true and correct statenent of your

testi nony today?

A It is.

Q Wul d you state your nane and spell your | ast nane,

and gi ve your address, your occupation and your position
with the protestants, please.

A My nane is Kirby Robinson, R o-b-i-n-s-o0-n. | live
at 5818 Turtle Valley Drive, Stockton, California, 95207.

| amcurrently the President of the Plasse Honestead
Homeowners Association and | amretired Navy Captain.

Q M . Robi nson, would you pl ease sunmari ze your

t esti nony.

A | represent 31 famlies who own property at the old
Pl asse Honestead at the south end of Silver Lake, and sone
of the cabins date back to the early 1930s. If | recall
correctly, one of themis 1926.

W have enjoyed this area for many many years. M
famly goes way way back. M grandfather's sister, who was
El i zabeth Kirkwood, was married to Jack Kirkwood of
Ki r kwood Meadows. So, | go back nore than 130 years in
this property that is under discussion here, Caples Lake
and Silver Lake specifically.

W have two concerns that have been expressed by ny
famly conpatriots and others here that; nunber one, there
are no hard and fast rules set in the docunmentation for the
| evel s of the | ake which would hel p protect the environnment
and which we enjoy in our summers; and second, that | acking
these figures of operation, we don't know what the |evels
of the | ake are going to be.

| | ooked back two years ago and saw 14 geese on the
wet | ands of the |ake right outside ny cabin. Last year we
had 23 geese. This year we have 30. | would foresee that
if the lake is drawn down in the early sumer, that there
woul d be no wetlands and these migrating waterfow would
not be there. That disturbs nme greatly.

| see deer crossing the neadow in the evening and in
the early norning hours a significant portion of the year
that | amup there, especially in the fall and the spring.

VWhile we were out in the hallway here just a second
ago, as an illustration of the pleasure we derive from
this, I look back at ny years at Stockton Minicipal Canp at
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the south end of the | ake where | was a canper as a young
boy, and right next to the Stockton Record cabin is a
stream W used to go out and damthat streamw th rocks
and if it didn't hold water too well, we would grab a chunk
of soil and stick it in there, and we would have a water
spot to play in, and do a little bit of swinmng during the
sunmerti ne.

If the | akes are drawn down, that capability wll
di sappear and we are extrenely upset about this.

| guess that's just about it for the testinony as it
shows up here.

Q Can you describe for us briefly the inpacts on your
use of the | ake and your nei ghbors' use of the | ake when it
has been drawn down in the past in the sumertine?

A A one-foot drop in the | ake at our end has a
significant inpact. |If it goes down to a gage |evel of
approximately 22 feet, we are able to put our boats in
confortably at the south end of the |ake. VWhen it draws
down another foot it's probably 35 to 40 feet downstream
before we can put themin and the land in between is very
very muddy and subject, as John Plasse can tell you and his
father can tell you, to people going in with 4x4's and
wanting to operate, and he has to bring out the backhoe to
pul | them out because it just won't support vehicul ar
traffic. Therefore, it makes it very difficult for us to
put in boats. W have to go further out for sw nmm ng.
Rocks and ot her things to damage boats are rai sed because
of the lack of water, so boating at the end of the |ake is
very difficult.

The other factor is the wetlands are a trenendous
source for fish, and the small fish tend to grow nore
rapidly at that end. W had a four-pound German brown carp
there just a week ago, and that bespeaks well for the
fishing at this tinme of the year.

But when the |lake is drawn down it is nuch nore
difficult for us to find a spot where we can fish
confortably.

MR. VOLKER  Thank you.

M. Chairman, our next witness is John Pl asse of
Pl asse Resort.

JOHN PLASSE,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON
by MR. VOLKER:
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Q M. Plasse, would you state your nanme and spell your
| ast nane, your present occupation and your relationship to
the protestants.

A My nanme is John Plasse, P-l-a-s-s-e. M address is
P. O Box 261, Jackson, California, 95642, and | am co-
owner of Pl asse Resort at Silver Lake.

Q | would Iike to show you an exhibit we have nmarked
as 6 to this hearing, and ask you if it is a true and
correct statenent of your testinony today?

A Yes, it is.
Q Wul d you pl ease summari ze your testinony.
A Vell, | would like to start out by sort of

reiterating what everyone else has said in that nmy primry
concerns seemto be based around the |ack of any specifics
in reference to drawdown | evel s of these | akes. Those were
ny original concerns fromthe start, and after sitting here
for a couple of days in these proceedi ngs, they have

hei ghtened greatly just by evidence of the seemi ng | ack of
the prelimnary work that went into this project prior to
the filing for an application.

My famly has been at Silver Lake probably | onger
than just about anyone. My great grandfather honesteaded
that parcel up there. He had a trading post on the
Imm grant Trail that M. Rupp referenced earlier. He
traded wth Kit Carson and anybody el se that cane over the
Carson Pass. He subsequently honesteaded a 160-acre parcel
at the south end of Silver Lake in 1852, and that property

is still owned and operated by the Plasse famly.
He built one of the oldest |og cabins still standing
in California, still resides on our property up there and

serves as the U S. Post Ofice up there right now.
| am concerned about the fact of the drawdown to a
| arge extent due to what Kirby said in that our end of the

| ake is a very shallow end of the lake. It was created in
1915, back in the tinme when they originally built the dam
on Silver Lake. |t probably averages sonewhere in the

four- to five-foot depth range at our end of the |ake,
south end of Silver Lake nost of the sunmer.

That area is very marsh |like and wetland |ike, and
serves to provide spawni ng and nursery grounds for lots of
trout in those areas that use the inlet also flow ng
t hrough our property to nove upstream and spawn and provi de
some of the native fish to that area.

| am al so concerned with the fact that in the | ast
100 years or so our famly has consistently operated Pl asse



O© 00 ~NOoO O b WDN -

A D DA B DS D OOWWWWWWWWWWNDNPNDDNDPNDNDDPNDNDNNNNRERPRPPRPERPERPREREREPRPRER
OO B WNPFP O OWOOONOUOU DD WNPFPOOWOLOUNO OGP WNPEOOOOWLWNO O PM~WDNEO

100

Resort and it has become a vehicle by which people from al
over the State of California and, indeed, out of the state
are able to enjoy the Sierra Nevadas. There are nmany trai
heads | eadi ng back into the w | derness area that emanate
out of the end of Silver Lake and we literally have

t housands of famlies a year com ng through and canpi ng on
our property there at Silver Lake.

These aren't people that can fly to Hawaii or stay
in a condo, they are people that conme up and canp in tents
and trailers and bring their famlies and enjoy a true
w | der ness experience, being wwthin a stone's throw of the
| ake, canpi ng outdoors and enjoying those sorts of things
that you really can't experience anywhere el se.

They are able to fish the streans and the | ake,
canoe on the | ake, sale land so forth. And it distresses
me alittle bit that the need for the future expansion of a
county is being considered to be put forth or put before
the already existing needs and opportunities that are
avail able to anybody to cone to that area at any tine.

If this | ake was drawn down as Kirby stated, even a
foot or two difference in the drawdown in this | ake
signifi-
cantly reduces the area at the south end of the lake as is
evidently reduces the area at the south end of the | ake as
is evident in the fall of every year around the end of
Cct ober when P&E does drawn down the | ake at the end of
the year. It is nothing but a nud flat for 150 yards or so
before the area of the natural |ake cones into play. You
have a 150-yard long nud flat to allow the four-wheelers
that are brought in, to keep out of there who tear it up,
so | hate to see that happen

| would Iike to see sone sort of docunentation of
what levels will be determned to be adequate to maintain
the integrity of these | akes as they have been nai ntai ned
over the years, and | guess | feel that | speak in terns of
all the hundreds of famlies that cone up every year and
get an opportunity to enjoy those areas, and | hate to see
t hat di sappear, nmy famly being involved in it for 130 sone
years.

That's it.
Q When the lake is full, does it overlie your
property?
A Yes, it does. Qur property line goes through a

portion of the south end of the |lake there and it is under
water during that tinme frame. Those are areas that are
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very marsh |ike and wetland like that allow for a | ot of
spawni ng, the area where the geese seemto enjoy spending
their days up there in the sunmerti ne.

MR. VOLKER: Thank you. CQur |ast w tness today, M.
Chairman, is Linda Enmerson. She is a nenber of the League
to Save Sierra Lakes.

LI NDA EMERSON,
havi ng been sworn, testified as foll ows:
DI RECT EXAM NATI ON
by MR, VOLKER:
Q Ms. Enmerson, | would like to show you Exhibit 7, and
ask you if this a true and correct statement of your
testinmony in this proceedi ng?

A Yes, it is.

Q Wul d you state your name, spelling your |ast nane,
your address, your relationship to the protestants, please.
A My nane is Linda Enerson, E-me-r-s-o-n. | live at
710 J Street in Davis, California. | ama nenber of the
League to Save Sierra Lakes.

Q And did you | eave your Vi ew course to be here
t oday?

A Yes, | did. | took time off to be here today on

behal f of the League to Save Sierra Lakes because of ny
particul ar concern about Lake Al oha, the centerpiece of the
desol ati on w | der ness.

| first visited Lake Aloha in 1982, when | hiked up
the Pacific Crest Trail from Mexico to Canada. That is the
first time | had ever seen the |l ake and | cut ny hi ke short
that day because | was so inpressed with the beauty of this
area. | canped on the northeast shore and still renmenber
the sunsets on this day. | enjoyed the |ake so nuch that |
returned to it at least six tines since then.

Since | noved to Davis, | have been up there tw ce
on day hi kes and the nost recent one was | ast August. |
was up there early- to md-August, only this tinme there was
no | ake. There were a series of stagnant ponds, puddl es,

snagged trees -- it was the first tine that | had ever seen
di version works up there. Quite frankly, it was the first
time -- | had not realized that this was -- | didn't

realize how shall ow t he | ake was.

G ven the shall owness of Lake Aloha in the |ate
season, it seened inconceivable to ne we could permt
addi tional drawdown to take place. This is a w | derness
area and certainly Lake Al oha would not be the destination
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spot for backpackers that it currently is when the lake is
at such a |l ow | evel
MR. VOLKER  Thank you very nuch

M. Chairman, | omtted one question during the
testinony of M. Robinson. My | be permtted to ask that
question?

MR. STUBCHAER: Sure.

MR. VOLKER  Thank you.
Q M . Robinson, you were on the Board of Directors of
the 49er Council of Boy Scouts of Anerica?

MR ROBINSON;, A Yes, | am

Q Wul d you briefly tell us what inpact a drawdown of
the | ake woul d have on use by Boy Scouts of the | ake?
A I mght take just a second to say that the 49er

Counci | of Boy Scouts bought Canp M nkal o which was a
Campfire Grls canp |l eased to themway back in 1922. In
1990, the Boy Scouts acquired this property and expanded it
to al nost double its size and they are making a sizable
investnment in that property. They have approxi mately one-
third of a mle of shoreline. Their programduring the
summer addresses approxi mately 140 canpers gaged to the boy
who is 13, or first class scout, up to 17 and 18.

It was just dedicated by the National Council of the
Boy Scouts as a high adventure base canp, one of seven or
ei ght throughout the country, which provides unique
opportunities for the boys, as does Trail nount in New
Mexi co. That is the closest high altitude canp to this one
in the United States.

Two-thirds of their programis water oriented,
boati ng, fishing, swi mmng, snorkeling, those kinds of
activities, training for life guards and sim|lar
activities.

The other portions are those related to hiking,
repel ling, nmountain hiking and canping out, and access to
the wi | derness area.

Any ki nd of drawdown of the | ake would have a
serious inmpact on their ability to provide these
recreational capabilities to the youth that they serve, not
only in California, specifically our Council of 7,000 boys,
but to scouts throughout the United States. And we do have
scouts comng fromother parts of the country al ready, even
t hough the canp has only been in being and is still in
nom nal operati on.

MR. VOLKER  Thank you, M. Robinson.
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M. Stubchaer, | would like to nove into evidence Exhibit 1
through 7, the testinony of the witnesses you have j ust
heard, and al so nove into evidence Exhibit BP-1, Brad
Pearson No. 1, which is the map of the County lines. It is
a USGS map bl own up.

MR. STUBCHAER: Just for clarification, this is a
copy of a public record map?

MR. VOLKER  Absol utely.

MR. STUBCHAER And on this map the County line is
not identified. It will be accepted for purposes of
illustration only, and as | said earlier, if you want to
define the County line, you can do it later.

M5. KATZ: Can | clarify --

MR, VOLKER |'msorry, | have been corrected. |If
we could Xerox the | egend, the | egend indicates the County
line is a dashed Iine which we have marked with bl ue
overlay on the |arge bl owp.

M5. KATZ: Are you asking that the |arge bl owup be
an Exhibit?

MR. VOLKER  Yes, but you can also see that line on
the smal |l er one.

MS. KATZ: | just wanted to make it clear when you
are tal king about the blueline that is on that map and not
on --

MR. VOLKER  That is right.

MR. STUBCHAER Al right, we will rule on your
notion after cross-exam nation.

MR. VOLKER  Fi ne, thank you.

MR. STUBCHAER  Any party wish to cross-examne this

panel ?
Al right, M. Sonach.
CROSS- EXAM NATI ON
by MR.  SOVACH:
Q M. Turnbeaugh, you are the director of Public Wrks

and County Pl anner for Al pine County?

MR, TURNBEAUGH: A Correct.
Q You have used the term drawdown throughout your
witten and your verbal testinony. Can you tell ne what
t he term drawdown means?

A To me, the term drawdown nmeans taking water out of
the |l ake and starting to | ower the |level of the | ake.
Q It is the physical act then of taking water out of

the | ake which results in the lowering of the |ake; is that
correct?
A Correct.
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Q And that's the way you have been using it here?

A Yes.

Q What physical act of ElI Dorado are you tal ki ng about
when you tal k about EI Dorado's drawdown of the | ake?

A The physical act | amtal king about is El Dorado has
applied for consunptive use of all the water in the | ake
and it is ny understanding that that would nean giving them
the right to take that water out of the | ake, and when you
take 21,581 acre-feet of water out of a |ake that contains
21,581 acre-feet, you have, in effect enptied the |ake.

Q And that's the reason for asking what you neant by
drawdown. The environnental docunent, and in fact, the
testinmony -- were you here for the testinony of the E
Dorado w tnesses?

A Yes, i was.

Q WAs there any testinony given there t hat they
intended to take water out of the | ake or was that
testinmony that they intended to diversion water once it was
rel eased fromthe | ake by PGXE?

A The testinony, | believe, was once it was rel eased
by PGXE. however, you are asking for a consunptive use and
P&E has a non-consunptive use, and it is not clear to us
by any docunment that has been presented as to how those
relate to each other.

Q So, you contend then that El Dorado has the ability
to operate P&E s | akes?
A I think that through your applications, you wll

ultimately, or have the potential of taking over P&E s
operations under its FERC license and in the future, by the
year 2020, of taking water out of those | akes.

Q So, you are protesting here sone potential future
action; is that correct?

A We have only heard verbal comment to our concerns
regardi ng the applications' consunptive use of the water.
Q Well, are you famliar with, and did you see the E
Dorado County WAter Agency Exhibit No. 69?

A Yes, | did, when it was passed around Monday.

Q Could I hand you a copy of that now. Now, when you

tal k about verbal assurances, you have read the
Environnental |npact Report for the project and taken a
| ook at the applications; is that correct?

A Yes.
Q Isn't it true that those docunents describe the
operation of this project as one where El Dorado will rely

upon rel eases fromthose | akes that are nade by PGEE?
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A When the question has been asked of El Dorado, what
if there is no P&E, there has never been a response.

Q | don't understand what --

A Who, if the Agency that controls those | akes is not
PG&E?

Q But isn't the existing situation upon which the

permt is being applied for one that has PG&E owni ng and
operating those facilities?

A P&E, again, in our view, is a non-consunptive use.
The application here is for consunptive use. PG&E is
regul ated by FERC to | eave a m ni mum pool of 2,000 acre-
feet in those | akes. Your application does not |eave a

m ni mrum pool. There is application for all the water in
t he | akes.

What happens to the 2,000 acre-feet?
Q Let me ask you, is it not true that you have, on

behal f of Al pine County, applied for all of the water in
Capl es Lake?

A Yes, we have, for recreational purposes.

Q Well now, that's not exactly true; is it? | nean --
| amreading fromyour testinony and you said the use
intended for this water include recreation, fishery uses,
county devel opnent, and donestic, commercial and industri al

use. Isn't that what your application for all of the water
in Caples Lake is for?

A Yes, for our econonmy. As | said in ny oral
presentation, that we view tourismas an econony.

Q For an econony of Al pine County; is that correct?

A Correct, and the Hi ghway 88 corridor.

Q M. Rupp, do you intend to in any way, shape or

form protest the application of Al pine County for the
water that it is appropriating out of Caples Lake?

MR, RUPP. A M understandi ng of Al pine County's
application is for recreational use and only a snal
portion, 7 percent of that |ake, for residential,
comercial and industrial use. |In other words, they are
not applying for the entire capacity of the |ake. That
woul d | eave certainly the pool and the recreational val ue
t hat woul d exist, but when soneone is com ng al ong and
applying for the entire | ake, we envision it being taken
out to the destruction of the fishery when you bring that
wat er down, and you no | onger | eave oxygen content for the
W ntertine.

Q Well, 7 percent diversion is not going to draw down
t he | ake?
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MR. TURNBEAUGH: A The nunber for consunptive use
fromour standpoint is 6-1/2 acre-feet, three-tenths of one
percent of the volune of the |ake.

Q WIIl that have a drawdown effect?

A That is not considered to be significant, three-
tenths of one percent.

Q Is the inpact of El Dorado County's proposed

diversion in light of the fact that it is intended to be
nmerely a diversion of whatever PGE rel eases that
significant? 1|s there an increnental difference between
what P&E has historically been doing and what El Dorado
will be relying upon?

A Potentially we believe that there wll be. As |
stated in ny oral testinony, again, that as you change the
use and as you have people in El Dorado County relying on
that water for donestic purposes, wherein PGE in the past
has been using it for non-consunptive use and you are
taking it for consunptive use for approximately 115, 000
addi tional people, that all of a sudden Al pine County and

the fishery of that | ake will becone then probably a second
or third order of priority. Once that |ake is drained
down, you will not be able to re-establish that fishery.

Q Isn't there a simlar concern with respect to

reliance by Al pine County on the water that it is
appropriating?

A We feel our application for the water is to protect
the fisheries, the wildlife and the econony of the H ghway
88 corridor, Caples Lake area, and that working wth PGE
and their continual drawdown, they do not have this
consunptive use nmandate that they are trying to place on

t he | ake.

Q | understand that, but you are going to be placing
sone consunptive use nmandate on the | akes; isn't that
correct?

A Not 21,581 acre-feet.

Q But you have filed for an application for 21, 000
plus acre-feet of water?

A Not for consunptive use.

Q M. Rupp, isn't it true that in addition to your

concern about water in the | ake, you also believe that

wat er nmust be used, in fact, consunptively? 1In fact, isn't
it your testinony, and | amquoting here, that water is

al so needed for Kirkwood Community to develop to the extent
of the existing nmaster plan and to remt its Al pine sk
facility to make snow?
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MR RUPP. A | guess it is. This is a county or
origin for these waters and | certainly, you know -- | am
pretty naive in this operation, but fromwhat | have read
the county of origin has nore value, nore weight than a
county that is downstream and this is the area of origin
of these waters, and it would seem reasonable that the
origin should have higher priority than a downstream user.

| don't know. | amno expert. Qhers in this room
certainly are.
Q Your answer is fair, but let me then ask from your

view, it is okay for Al pine County to devel op a donestic
wat er supply for these sources in order for it to devel op
to the extent of its existing nmaster plan; is that correct?
s that an appropriate reason to divert water?

A Personally, | would have a conflict if it was of a
greater value. In other words, | think thereis alimting
factor on whatever you do.

Q But nonet hel ess, that's an accurate statenment; is it
not ?

A If you are taking all the water out of the |ake,
this is significantly adverse. |If there is a small anount
to sustain the community, | think that's reasonable. This
is where we live.

Q M. Plasse, you indicated that what you really

wanted, if | understand you right, is to have the | akes and
-- | tried to wite this down when you said it and I am not
sure | got it exactly right, but have the |akes maintained
as they have been maintai ned over the years? 1Is that an
accur at e paraphrase?

Do you want to tell nme what you neant when you nade
that type of statenent?

MR. PLASSE: A Wen | made that statenent, what
meant was that | want the | akes to be used for the power
generating use they have been used for in the past and not
to suffer any |lower elevation |levels than they have ever
suffered in the past just through natural neans.

Q Now, were you here for prior testinony, or did you
just cone in today?

A | have been here just for partial points.

Q Did you hear any of El Dorado's testinony?

A Sone.

Q Did you read the EIR that was prepared for this
proj ect ?

A No, | have not.
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Q Did you take a | ook at the hydrol ogic anal ysis that
was done which is Appendix A to the final EIR associated
with historical |ake |evels?

A No, | have not.

Q So, you are not certain whether or not the El Dorado
proj ect contenplates conti nued operation of those | akes as
t hey have been nmuaintai ned over the years or not; do you?

A | think your choice of term nol ogy there,
contenplates, is an interesting one in that twice in ny
listening to the testinony here of both PGE and of SMUD, |
have heard the term contenplate use, and the fact that E
Dorado County has filed this application based on an
agreenent to agree with PGE on how t hings woul d be
operated, or agreenent to agree with SMJD on how SMJD and
El Dorado will operate, but ny main concern is until there
is specifics as to how many acre-feet when and for what

uses those waters would be drawn down, | oppose this
application.
A If | indicated to you that those specifics were

contained in the EIRin ternms of howit is to be operated,
you woul d not be able to tell me whether or not that was
true or not because you haven't read that docunent --

MR. VOLKER: (bjection, calls for speculation. This
is not an expert witness. That's a hypothetical question.

MR SOVACH Q Well, have you read the EIR?
A | believe | already answered that.
Q So, you can't tell nme whether or not that docunent
expl ai ns how the project would be operated?

MR. VOLKER  Asked and answered, argunentative.

MR SOVACH | think | amentitled to a yes or no
answer .

MR. STUBCHAER: You nmay say, can you tell ne how the
project would be operated.

MR, SOVACH  Ckay, that's fine.
A What was that again?

MR SOVACH Q Can you tell nme how the project wll
be operated?

A The water project?

Q Yes, ElI Dorado County Water project.

A No, | cannot. Can El Dorado County tell the Board
t hat ?

MR. STUBCHAER He is asking the questions.

MR, SOMACH: In all candor, sir, | believe that they
have. | believe that the Environnental |npact Report,
whi ch we have read, explains it, and | certainly do believe
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that the Board has all that and | hope that they will take
a look at it and that there are not balls being hidden here
and everything is, in fact, out on the table.

Ms. Enmerson, | notice fromyour testinony, that your
witten testinony, which is simlar to your verbal
testi nony, that you have sone concern about additi onal
drawdowns of the | ake.

Do you understand the El Dorado project being
proposed by El Dorado County and El Dorado Irrigation
District to be based upon additional drawdowns?

M5. EMERSON. A | understand that El Dorado County
has filed an application to appropriate additional water
out of Lake Al oha.

Q When you say additional water, are you tal king about
water in addition to what PG&E is rel easing?

A Yes.

Q What if, in fact, all that EIl Dorado was attenpting

to do was to nerely divert that amount of water that PG&E
did release as it has over the years?
A Are you sayi ng you would not be diverting any
additional water other than what you are currently
di verting?
Q O her than what PG&E is currently rel easing.
A My position is that historical operations are
already at that level where it has allowed virtually
draining of the lake, and | think that anything that woul d
j eopardi ze the | ake further, anything that could
potentially decrease the anmount of water in Lake Al oha,
shoul d not be permtted.
Q Well, would relying upon what was currently
occurring and has historically occurred there be an
addi tional drawdown? | really was focusing on your
testinony as nmuch as anything. | wanted to understand what
t he substance of that concern that you drawis.
A The substance of the concern is that any additional
wat er that would not be in the lake is ny concern. Are you
saying that the | ake would be exactly as it is with no
changes?
Q What | am saying is the project contenplates making
no changes to PG&E s operations, that it nerely relies upon
what ever P&&E rel eases and takes it after it has been
rel eased.

Now, is that what you were tal king about when you
tal ked about additional drawdown?
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A No, | amtal ki ng about additional water being taken
out of the | ake.
Q kay. M. Pearson, you talked a bit about -- you

were running through witnesses so quickly, it was difficult
for me to get this entirely straight, but | believe there
was sone di scussion about fishery releases. Wre you the
i ndi vi dual that spoke about those increased releases in the
future for downstream fishery purposes?

MR. PEARSON: A Yes.

Q Do increased fishery rel eases for downstream

pur poses have the effect of drawi ng down | ake | evel s?

A They can.

Q And does it matter to your operation whether or not

| ake | evel s are drawn down because of P&&E s operations, or
because of the need to have nore water downstream for
fishery purposes?

A Any drawdown of the | ake for any reason can affect
operations on the | ake of cabin owners, resort owners,
peopl e that are just casually using it.

MR. SOVACH | have no further questions.

MR. STUBCHAER M. Gllery.

CROSS- EXAM NATI ON
by MR. GALLERY:
Q Il will jut pose the question generally to those on
t he panel, so anyone who feels qualified can answer.

It's been clear fromthe testinony presented that E
Dorado contenpl ates an agreenment with PG&E to utilize this
wat er for consunptive use, and | want you to assune that
t hat agreenent woul d probably provide the anobunt of water
that El Dorado could take out of the PG&E power rel eases
and when it could take the water, how nmuch advance notice
t hat PGRE woul d need before the water could be taken, and
that the agreenent mght in sone way affect how PGXE woul d
then operate its systemw th this agreenent in place, which
coul d perhaps be different than what they are operating
Now.

We don't know because we don't have an agreenent,
and that it could be called an operating agreenent, which
is the termthat is used in the SMUD Exhibit 13-A; now the
guestion is, which of you feel that that agreenent ought to
be before the Board for evaluation by the Board and by
yoursel f before you can determne the effects of this
proj ect ?

MR RUPP. A | certainly feel totally inadequate to
eval uate what has been presented wthout all of the
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information. There was one thing | included in ny
testinmony that was, if | may quote out of the EIR and the
final EIR the question was asked, is it possible in terns
of the FERC |icense to have a change in timng wthout
having timng determ ned to be substantial reoperation, and
the response was, and this is on page 6.19: Under FERC
Permt 184, P&E has flexibility within the confines of the
terms of their permts. As such, P&E could change the
timng of the release, and without the change in timng,
woul d not be considered to be a substantial reoperation
(sic).

So, we need nore information to make any kind of a
j udgnent .

Q And | take it, M. Turnbeaugh, your response would
be along the sanme |ines?

MR. TURNBEAUGH: A Along the sane |ines, except |
woul d want i nput or docunentation as to the foregone power
aspects. If PGE were to be paid for |oss of power, what
then would that do to the taking of water?

Q M. Pl asse.

MR. PLASSE: A I, too, would feel nuch nore
confortable with the term nology of historical nore clearly
defined. | think by the very nature of the fact that you
use the termhistorical, you obviously nmust have sone way
of determ ning what historical is.

So, if there is a way of neasuring historical, then
there is a way of neasuring the specific in whatever
addi tional, and whatever additional you want to neasure in
acre-feet or cubic feet per second, or whatever, there's
got to be sone way of neasuring what historical has been
and how it may be affected by whatever future agreenent
that P&E enters into with El Dorado County Water Agency;
and the fact t hat they are contenpl ating these agreenents,
and yet, have not reached them disturbs ne.

Q M. Zuckerman, you raised your hand.

MR, ZUCKERVAN: A Many of you will recognize that |
have consi derabl e experience in these matters on different
subj ects and so forth before the Board.

Let nme just summarize that by saying | think it is
unconsci onabl e that this application can go forward w t hout
the specifics of the operating agreenent being before the
Board. There is just too nmuch latitude for operating,
conspiracies, if you will, between the two parties in |light
of the denonstrated inportance of the val ues of these
wat ersheds to the broad population, to be trying to make a
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deci sion without having the details of that squarely before
the Board and before the protestants.

And | could go on at great length as to the anal ysis
| would make. | think some of them have been alluded to
before. The Board is asked to sit, you know, on very
i nportant issues where for one reason or another the
econom es have been allowed to devel op without conpletely
firmwater permts, and then face the onslaught of problens
fromthe people who have sited thensel ves in houses that
are dependent upon these inconpleted water rights
applications, and | think that | understand the serious
probl ens they have in trying to deal with that.

And given the opportunity, | think you probably
woul d go back and try to clarify sonme of those water rights
that were allowed to be issued conditionally without really
determ ni ng what was going to happen in the future.

suspect that you will not want to and probably won't make
t hat sanme m st ake again.

Thank you.
Q M . Robi nson.

MR. ROBINSON: A | would still like to hear what

the termhistorical nmeans. Does it nmean taking the year
1944, 1934, 1977, as the historical |level of the |ake?

That has no neaning to nme at all. | want specific |levels
designated if sonebody is going to draw down the water.
Q Just a couple nore questions.

M . Turnbeaugh, in your testinony reference is nade
to the fact that Al pine County has filed to appropriate the
water in Caples Lake for recreation, and also for sone
donestic use.

Has Al pine County also filed a petition for a
partial assignnent of the sane State filing that El Dorado
has asked for?

MR. TURNBEAUGH. Yes.

Q And then, the last questionis to M. Pearson. M.

Robi nson and M. Pl asse, | understand, are at the south end
of Silver Lake, and is your resort at the north end or near
t he hi ghway?

MR. PEARSON. A That is correct, the north end,
fairly close to the highway.
Q | wondered if you could briefly describe the |ake
| evel s, different |lake levels in terms of how recreation or
use of the lake is affected up at your end?
A At our end of the |lake, there is a good deal of boat
| aunching that is done. It is the deeper end of the | ake.
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We don't have a long, narrow shelf that is at Plasse's end.
A nunber of the swi nm ng beaches are at the northern end of
t he | ake.

Sandy Cove, which is operated by P&E, is the major
public swi nm ng beach. Wen |ake |evels get below, in the
nei ghbor hood of 18 feet, that cove starts to cease to be a
cove and becones a long, thin finger of water and
eventually is lost. Otentines in August Sandy Cove isS no
| onger a cove, which neans Sandy Cove beach is no | onger a
publ i ¢ beach because there is no reason for people to be
there if there is no water there.

On our particul ar beach, and in our boat ranp or
boati ng docking area, when we go below 17 feet, we find
that our boat dock is sitting on sand which neans we can't
use it to launch boats. Qur beach becones exposed rocky
areas. Qur swinmmng platformis sitting on the ground, and
in essence, when the water tenperatures of the |ake begin
to hit 70 degrees, which typically happens in the first
week of August and when it is very swmuable, we don't have
swi mm ng areas for the guests of the | odge.

There is a point which is al so operated by PGE
where the sane thing happens. W begin to | ose recreation
opportunities as |ake | evels go down.

MR. GALLERY: Thank you. Those are all ny
questi ons.

MR. STUBCHAER: Thank you.

M. Jackson.

CROSS- EXAM NATI ON
by MR,  JACKSON:
Q This question is for M. Zuckerman sinply because
know his know edge in this area.

M . Zuckerman, have you had a chance to look at this
operation, page 18, fromthe 1969 Departnent of Fish and
Gane report by Robert Gervais, indicating how P&GE has
historically operated this --

MR. ZUCKERVAN: A | have not.

Q Il will conme back to you.

A Ckay.

Q | believe it is Ms. Enerson. You and | evidently
have had the same experience of arriving at Lake Al oha find
it gone.

M5. EMERSON: A Yes.
Q What tinme of the year does it usually happen?
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A | am not sure. Last year was the first tine | had
ever been up to the | ake when it | ooked like that. That
was early to m d- August.

Q Have you had an opportunity to take a | ook at Fish
and Gane's anal ysis of the 1969 operation of P&E s E
Dorado project?

A No, | have not.

Q | wll go on to M. Pearson. M. Pearson, you have

been famliar, | guess, for many years wth Silver Lake?
MR. PEARSON. A For the last seven years, | am

Q | am confused and maybe you can help ne. There is

an indication that El Dorado currently takes through a 1919
agreenent, 5,000 acre-feet per year from Silver Lake. Do
you know anyt hi ng about that?

A | know there is an agreenent to that effect where
they can take out 15,080 acre-feet of the system 5, 000
acre-feet is under, | believe, an 1886 water right that
cones from Silver Lake.

Q And El Dorado has now applied for an additiona

6, 000 acre-feet fromSilver Lake, and | guess ny question
is, howbig is Silver Lake?

A Silver Lake, what's painted on the damis the high
water mark that is considered maxi mum water surface
el evation the way it is labeled, | believe is at el evation

22.7. That's a capacity of 8,590 acre-feet, which is
contained in the FERC |icense as the capacity of Silver
Lake.

It is possible to operate Silver Lake at a little
bit higher level with flashboards, but we find that in
| ooking at the PGE data submtted to the USGS over the
| ast, well, since 1979, there is sonething like 42 days in
that tinme period of the avail able data where the | ake has
been operated above 8,590. That's daily data.

Q Can you tell ne how you get -- | nmean, ny map i s at
5,000 and 6,000 is 11,000 acre-feet. The lake isn't that
big, isit?

A It's inmpossible to get nmuch fromthe | ake as far as
we can tell w thout raising the dam

Q Now, there are also fish flows that cone out of that
| ake; are there not?

A That's correct. It is our understanding that the

m ni mum fish fl ows which were established in 1986,

believe, in the FERC |license anendnent, were set at two
cubic feet per second continually throughout the year as a
mnimum There are tinmes when higher fish flows may be
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rel eased by PGEE, but that equates to sonething in the

nei ghbor hood of 1450 acre-feet a year mninumfish flows at
two cubic feet per second.

Q What woul d be the existing condition for the hone
owners of Silver Lake if 5,000 acre-feet that El Dorado
currently takes out of Silver Lake, 6,000 feet that they
are applying for here on the basis that P&E has that nuch
non- consunpti ve capacity, so they want consunptive capacity
plus the fish flows of 1450. | cone up with a total draw
on the | ake of 12,500 acre-feet a year. Wat would that do
to your | ake?

A Devastate the | ake. To give you an exanple, in
1988, which fromny verbal testinmony | cited as being a
year that was not a good year, but nowhere nearly as bad as
the threshold year of 1977, in 1988, sonmething in the

nei ghbor hood of 6,600 feet were discharged over the 12-
nont h period of that water year. This is per PGE' s daily
| ogs on Silver Lake. You start subtracting fromthat the
fish flows that can't be used consunptively, you start to
get down to sone pretty low | ake levels, and we don't see
how t he project can neet its target of 5,000 acre-feet from
the 1919 agreenent, |et alone the additional 6,000 acre-
feet.

Not hi ng has been presented to this point on how this
safe yield can be subtracted fromthis | ake, and the sane
figures for that year basically to Caples Lake.

When you | ook at the fish flows of 5 cubic feet per
second, only 9,000 acre-feet were discharged during that
12-nmonth water year from Caples Lake, and yet the
application on this | ake was for 21,000 acre-feet. The
mat ch doesn't add up. The figures haven't been presented.
It's not in the environnmental information.

Q but clearly, the lake is only 8699 acre-feet?

A That's correct. That's stated in the FERC |icense
and it shows on the maxi mum water surface el evation on the
dam

Q Thank you, sir.

M. Zuckerman, have you had a chance to take a | ook
at the docunent?

MR. ZUCKERVMAN: A | have.

Q Calling your attention to your know edge of the area
around Silver Lake and assum ng that this docunent does
reflect the historical operation of PGE, is it true that
there are extensive private and public recreational

devel opnents which require high | ake levels all sumrer?
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A Yes.

Q Is it true that on Silver Lake and Echo Lake that

t hese hones are inaccessible except by very long trails if
the water |level is down to al nbst nothing?

A | know that's the case on Echo Lake.
Q That i1s not the case, however, on Silver?
A There may be sone.

MR. ROBINSON:. A There are six cabins between Kay's
resort at the dam and the National Forest Service property
on the west side of the |ake, which is toward Pl asse's end,
and excess by Plasse Road. There are seven |lots there and
there are six homeowners of those seven |lots. The only way
t hey can have access to their lots is by water.

Q So, when there is no water, they are essentially out
of luck?
A It's a very very difficult hike in and there's no

way that they can carry in propane tanks or sonething of
this nature if they so need.

Q No access by energency service?

A Absol utely none to those six lots. It's all by
wat er .

Q Are you famliar with Echo as wel | ?

A No, | am not.

Q | s anybody here famliar with Echo Lake?

MR, ZUCKERVAN: A | have been there and | recognize
the situation of the people on the upper |ake are pretty
much dependent on water transportation to get to their hone
sites.

Q Wthout the water transportation, essentially
getting to their hones is very difficult or al nost
i npossi bl e.
A It's a long hike. This young |ady would be able to
make it. | amnot sure | woul d.

MR, SOVACH: | nmde it.

MR. ZUCKERMAN: | did, too.

MR, JACKSON. Q Again, M. Zuckerman, calling your
attention to this docunent, it indicates that there are
four factors that cause variation in the extent of water
diverted on a nonthly basis throughout the year.

MR. ZUCKERMAN. A Yes, | noted that.

Q s that one of the things that you are worried
about ?
A Yes. | presune there is a good deal of operating

flexibility on PG&E' s part in the way it likes to utilize
t he power generating capacity of that water, together with
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these other needs that it is trying to juggle, and that's
what | was referencing earlier that | amsure that there is
a lot of roomin there for the demand of the El Dorado
Irrigation District to influence adversely from our point
of view the recreational uses of the water in the
reservoirs.

Q Thi s docunent seens to indicate that one of the
reasons for variation or changes is the water needs of E
Dorado Irrigation District.

A Exactly.

Q And that's for irrigation. Do you expect that there
woul d be nore requests for variation if there was a drought
and you were trying to deal with an extra 115, 000 peopl e?
A | doubt that that flexibility is limted just to
irrigation, but even if it were, under the type of

devel opmrent that El Dorado Irrigation District is proposing
to be served by this water devel opnent, those demands tend
to becone rather structured and rather fixed.

And | woul d assune there woul d be a good deal of
pressure on P&E and perhaps a |l egal obligation ont heir
part to nodify their operations to serve the donestic as
well as irrigation uses that are devel oped.

Q In terns of your exam nation of this operation, is
this operation described in the Gervais docunent, the
Departnent of Fish and Gane report from 1969, consi stent
wi th what you have seen happen at Silver Lake?

A Vel |, you know, what | see at Silver Lake is water
being released. | don't know where it is being rel eased,
but the timng of the releases is consistent with what |
have observed in the past.

| m ght say that over the |ast several years
conditions have been quite a bit different in the Sierras,
not just in Silver Lake, but Caples Lake, Tahoe, you nane
it, and so | may be sonewhat influenced by what | have
observed during the drought years.

But | think the general attitude is that people in
the area are not insisting that God provide the sane anount
of water every year. | think we are willing to live with
sone variations that are caused, you know, by nature, but
what we wouldn't want to see is exacerbation of that
condition by a need to serve a growi ng community
downst r eam
Q Now, calling your attention to the |ast sentence in
the operation part of this docunent, it says in actuality,
the use of storage water from project reservoirs, and this



O© 00 ~NOoO O b WDN -

A D DA B DS D OOWWWWWWWWWWNDNPNDDNDPNDNDDPNDNDNNNNRERPRPPRPERPERPREREREPRPRER
OO B WNPFP O OWOOONOUOU DD WNPFPOOWOLOUNO OGP WNPEOOOOWLWNO O PM~WDNEO

118

i s tal king about the PG&E project, the use of storage water
fromproject reservoirs may vary fromthis plan as nuch as
si x weeks dependi ng on the project.

A | noticed that.

Q O type of water year. Now, if, in fact, it was six
weeks before Labor Day when they began to draw down Sil ver
Lake, what woul d happen to the econony of that area?

MR PLASSE: A It would totally devastate the
operation of the resorts on Silver Lake on one of the
bi ggest weekends of the entire season. W have a very
short season up there. This year we will hopefully open
next week, so we are |ooking at about a two- to three-nonth
total operations, and w thout Labor Day --

Q Now, in fact, you are opening next week because of
the el evati on and because of the water year, and you are
cl osed down essentially by the withdrawal of water six
weeks earlier than the schedule listed here, that woul d be
si x weeks before Labor Day.

What effect would that have on your business?

A It would not be economically feasible to open it for
four weeks.

MR, RUPP: Could | comment froma different point of
view? | think the comments are being elicited in terns of
the commercial aspect of the drawdown; in other words, as
it would affect the commercial business, but from ny point
of view and that of our broad-based popul ati on, you
certainly have a nuch broader concern if you have that
drawdown four weeks early.

In other words, this is the nomand pop and ki ds
goi ng canpi ng that no | onger have that experience. These
are the people that are going out to hike and to | ook at
the vistas and | ooking back in that area no | onger have
that kind of experience.

From ny prejudi ced point of view, notw thstanding
any nmenbers on this panel, the commercial aspect is only a

smal | facet of it. [It's the broad-based popul ati on that
woul d be restricted by that kid of operation.
Q M . Turnbeaugh, you brought up the idea that

essentially Al pine County is where the rain falls. You
consider you are a county of origin; right?
MR. TURNBEAUGH. A Yes.

Q And what use does your county of origin nmake of the
water that presently falls and runs into Capl es Lake?
A Qur primary use is the tourist industry. W are,

you know, in effect, | guess entertainnent, where the
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people fromthis area and the Bay area cone directly for

t heir weekends and vacati ons, and our econony is based on
that recreation. They cone for the sight seeing, they cone
for fishing, boating, canping, photography, hunting. It's
recreation oriented, outdoor -- we have it.

Q Now, assuming that all of the information which E
Dorado County put on about their taking water away fromthe
Bureau, that they are arguing that counties of origin get
to take water away fromthe Bureau, but then they are
turning around and taking water fromyour county of origin

as well; are they not?

A Yes.

Q Wul d you suffer both econom c and sort of persona
damage to your county citizenry if this happens?

A | believe we would. If | could give an exanple, a

coupl e of years ago the Departnent of Fish and Gane had to
reduce the fish planting programin Al pine County because
of the higher water tenperature com ng out of the N nbus
Dam and this was the result of the rel eases that were
com ng out of Folsom having to release water there and
t hrough Ni nbus, what it was doing was raising the water
tenperature, putting the fish in the fish hatchery bel ow
Ni mbus in distress.

they then, basically, took those fish and pl anted
them or opened the gates and | et them go because they
could not truck themto Al pine County because they were
over stressed.
Q | guess this is for anybody who wants to answer it.
As read fromthe Gervais report, M. Zuckerman, if, in
fact, this operation is run with the flexibility descri bed
here, six weeks one way or the other, do you believe that
that area would be massively affected by this kind of
operation?

MR, ZUCKERVAN: A It certainly could be. | amnot
here to criticize the way PGXE has run its operation in the
past. | think they have been sensitive to the needs of the

area. Wat | am concerned about here is devel opi ng anot her
demand, a greater demand, that makes it nore difficult for
themto neet the needs in the area.

And before considering that, I would think that the
Board woul d want to carefully consider sone sort of
operating schedule that would Iimt the inpact of that type
of donestic devel opnment upon the demands on those
resources, is what I amreally saying.
Q One nore question, if |I can, M. Stubchaer.
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Are you saying that even if the physical anmount
woul d be the sane, that the type of use mght result in
P&E not being able to operate with the flexibility that
t hey have given you before?

A It's a house of cards. | know the Bureau people
testified as to what their obligations are in the Delta.

If there is |l ess water com ng down the Anmerican River
because it is being used by sonebody up above, they have
got to nmake up that water sonewhere, and it just gets to be
an increasingly difficult issue as you go along and it
becones increasingly political as you go down the stream
system and | am sure you are aware of that.

And the pressures that are on this Board and the
State as a whol e and the Federal Governnent to neet certain
demands are nmany tines insurnmountable, and what | amvery
much afraid of is that it is the pristine Al pine Lakes that
are basically enjoyed on a very user friendly basis by the
peopl e who are represented here on the panel that are going

to end up taking, | can't think of a polite enough termto
use.

MR. JACKSON: | think we have got the idea. Thank
you, Sir

MR. STUBCHAER: Staff? Al right.
Any redirect?
MR. VOLKER  Very briefly, M. Stubchaer.

REDI RECT EXAM NATI ON
by MR, VOLKER:
Q | have one question for you, M. Pearson. You have
personal know edge of the | ocation of the diversion works
at Silver Lake; do you not?

MR. PEARSON. A Yes. There are radial gates on the

western side of the damas well as the fish |adder, which
is directly to the east of the radial gates.

Q And you have inspected that area and determ ned the
| ocation of the old Wagon Road; have you not?
A Yes, as far as --

MR. SOVACH:. (bjection. There has been no founda-
tion established that this witness is qualified to testify
in any way, shape or formw th respect to any kind of
surveying type of information. The fact he has seen
sonmet hing on the ground certainly doesn't qualify himto
testify as to its |location.

MR. STUBCHAER: What is your question |eading to?

MR. VOLKER. W have a USGS map which indicates the
county line along the old Wagon Road. W have a w tness
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who has inspected the diversion facilities who can attest
to the fact they are on the Amador County side of the old

Wagon Road. | think this testinony will help authenticate
and nmake rel evant the exhibit that we have.
MR, STUBCHAER | think you have to qualify the

W t ness before we could accept that testinony.

MR. SOMACH: He has been offered specifically as a
| ay witness.

MR VOLKER Well, a lay witness can testify as to
matters within his experience and know edge. In this case,
he has experience with regard to the location of the old
Wagon Road, and with regard to the diversion structure we
may need another witness to authenticate the USGS map
per haps.

MR. STUBCHAER: Yes, you have to authenticate that
is the old Wagon Road that is shown on the map and the
county line is where it is showmn. Even though he

testifies, | don't think it will make it evidence it can be
consi dered other than illustrative.
VMR VOLKER: If | can at | east have the answer, we

will be one step farther down the pathway.
May we have an answer to the question?

MR. SOVACH: | renew ny objection.

MR. STUBCHAER: He may answer the question, but the
wei ght will be based upon the qualifications and
statenments, | think

MR. VOLKER  Thank you.

MR. PEARSON. A Yes, as far as | can tell by
per sonal observation, the Wagon Road is downstream of the
dam face, of the diversion works.

In talking wwth the county surveyor, the Wagon Road
is the county line and there is no other docunentation
other than the USGS maps as to the |ocation of the county
l'i ne.

MR. VOLKER  Thank you, M. Pearson

M. Stubchaer, | renew our request --

MR. STUBCHAER Now we have the cross. Since we had
redirect, we can get recross. Anyone w sh to have
addi ti onal cross-exam nation?

| guess not, so all right.

MR. SOMACH: Again, | want to renew ny objection to
the context of this testinony being outside of any
testimony that had previously been submtted. It is;
nunber one, surprise testinony; nunber two, the expert was
not qualified to testify and as a consequence, | don't feel
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that | have had an adequate opportunity to be able to
really review the informati on as provided to determ ne
whet her or not to cross-exam ne.

MR. STUBCHAER: Your objections are noted, and as |
said, | think very little, if any weight will be given to
thi s evi dence.

Al'l right, you may reoffer the exhibits.

MR. VOLKER  Yes, we reoffer our exhibits, which are
1 through 7, the testinony of the seven w tnesses, and BP-
1, which is the map of the Silver Lake diversion structure
and county |ine downstream

MR. STUBCHAER Al right. Do those nunbers check
with --

MR, SOVACH | object to the introduction of the
testinony as evidence. | have no objection to the
introduction as a policy statenent on the part of the
peopl e that prepared them and | renew again nmy objection
to the introduction of the map as not being previously
submtted as well as having no foundation really laid in
the context of what it purports to indicate.

MR. STUBCHAER | agree that there has been little
foundation. W don't know the date of the map, things |ike
that, but it is a USGS map which is a public docunent, and
as far as your first objection, you wanted all of this
considered as policy statenents.

MR, SOVACH: All of the witten testinony that they
are trying to now introduce as exhibits, | believe those
are policy statenents and not evidence of any facts.

MR. STUBCHAER  Are you referring to witten
evi dence ot her than what was distributed to the parties?

MR, SOVACH No, | amtal king about the witten
statenents that M. Volker is attenpting now to introduce
as evidence.

MR. STUBCHAER Al right.

MR. VOLKER M. Chairnman, those are proper
evidence. They are certainly wthin the Rules of Evidence
applicable in this proceedi ng.

MR. STUBCHAER: We will accept them

MR VOLKER W will get you the date of that map.
We have the full map. It is sonmewhere in this room and
certainly the Board can take judicial notice that it is a
USGS map which has a legend on it.

MR. STUBCHAER: | understand that, but it still wll
be, as far as | amconcerned, illustrative.

kay, | guess that's it.
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MR. VOLKER  Thank you.

M5. KATZ: We mght note for the record, M. Vol ker,
the USGS topographic map is already in evidence as part of
the Board's files and the application map.

MR. STUBCHAER |Is there only a USGS map? Soneti nes
they cone out, there are many editions.

MR. LAVENDA: W need the date of the map.

MR. STUBCHAER: Not only the date the map was
originally published --

MR. LAVENDA: The update of the map.

MR. STUBCHAER: Before you | eave, if you haven't
signed on the sign-up sheet which is there on the table on
the clipboard, please do so, and that applies to anyone.

We woul d appreciate it if you would sign up if you haven't
done it before.

MR. LAVENDA: If anyone is |eaving and has occasion
to be here on Monday, there will be a reconvening of this
hearing. Oiginally we stated three days.

MR. STUBCHAER W announced that yesterday and |
wi |l announce it again. | hate to use the word continue
because it has a dual neaning, but this hearing wll
conti nue on Monday at 9:00 a.m here.

But we are not going to recess right now. | want to
try to get another witness inif we can in the tine
remai ni ng before five o' cl ock

M. Gllery.

MR. GALLERY: It has to be at nine o' clock on Monday
rat her than ten?

MR. STUBCHAER: Yes, it is at nine o' clock Monday.

M. Creger, would you like to give your testinony
t oday?

MR CREGER M. Chairman, | would appreciate it --
as a first-tinmer here, | have learned a lot in the last two
and a half days, and | would |like the opportunity over the
weekend to do ny sunmmary.

| also think what | wish to testify on would fit in
nore appropriately with the Sierra Cub Legal Defense Fund
technical presentation that will be nade Mnday.

You have juggl ed the schedul e several tines and one
nore tine doesn't seemlike it would hurt, especially for
15 m nutes.

MR, STUBCHAER Al right. As far as your fitting
inwth them you are not on their witness |ist.
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MR. CREGER No, but the testinony of theirs that |
have read is relatable to the testinony that | intend to
gi ve.

MR. STUBCHAER Al right. D d anyone show up from
t he Amador Chanber of Comrerce? They weren't here
initially. They have a 20-m nute presentation.

El Dorado National Forest is not here. They don't
have all their w tnesses here.

Amador County Water Resources, you have a 60-m nute
presentation, so would you want to begin for 20 m nutes, or
woul d you prefer to wait?

MR. GALLERY: | prefer to wait. M people are not
here, M. Stubchaer. W assuned we would cone in Mnday
nor ni ng.

MR. STUBCHAER Al right. Does staff have any
business to bring up at this tine?

MR. LAVENDA: No.

MR. STUBCHAER We will recess until Mnday norning
at nine o'clock.

(Eveni ng recess)



